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(i) 

No. 13,320 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

1. Where Appellant, a heating and plumbing subcontractor, agreed 
with Appellee, the general contractor on a school house construction job 
in Maryland, for the performance of labor and the furnishing of materials 
and equipment for plumbing, heating and ventilating; and where said sub¬ 
contractor was to perform such labor and furnish such materials for a 
specific price; and included in said contract was a provision for the fur¬ 
nishing of temporary heat at the cost of Appellant; and where such con¬ 
tract was to be performed on or before October 14, 1953 (one year from 
date of the contract); and where, without fault of said subcontractor, the 
job ran for almost two years: Did the temporary heat clause in the con¬ 
tract require the subcontractor to furnish temporary heat amounting to 
almost $15,000. 00 ? 

2. Where such a contract is made and where the delay is occa¬ 
sioned, not by the heating subcontractor but by other subcontractors, 
and the general contractor is able to obtain extensions of time from the 
school board—owner, does the obtaining of such extensions of time make 
it necessary for the heating subcontractor to furnish temporary heating 
for an unreasonably long period after the contracted for completion date ? 

3. Where a subcontractor agrees to furnish labor, materials and 
equipment required to complete the storm drainage system, and where 
the general contractor furnishes said subcontractor with plans showing 
the location of such drains and also furnishes reports of the bore testings 
in such area, and where an examination of the site would not disclose 
sheet rock, and where said locations of the drains were placed so that 
sheet rock would be encountered in the excavating, and where the test 
borings failed to show such sheet rock, was the cost of removal of the 
sheet rock included in the regular contract price or was the subcontractor 
entitled to recover such cost as an extra ? 
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(ii) 

4. Where the subcontractor is ordered to excavate for a drainage 
ditch through an area where sheet rock exists, will the additional cost 
of such excavation be allowed to the subcontractor as an extra, even 
though such subcontractor did not make test borings but relied on the 
test borings furnished the contractor by the owner, where the original 
contract between the owner and the contractor required the contractor 
to examine the site ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 13,320 

CARLYLE F. WARNER, t/a 
W. Frank Warner Co., 

Appellant 

v. 

F. H. MARTELL CO., INC., 

Appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

The F. H. Martell Company filed a complaint against the W. Frank 
Warner Company, claiming certain sums of money by reason of expendi¬ 
tures made arising out of the performance of a subcontract between the 
parties. 

The W. Frank Warner Company answered the complaint and filed 
a counterclaim. 

Many issues were raised in the pleadings, and all have been adjusted 
or disposed of by the trial court satisfactorily to all die parties except 
two items: The first item being the question of temporary heat. Each 
of the parties had paid for approximately one-half of the temporary heat, 
and each sought to recover from the other file amount that they had paid, 
claiming that it was the obligation of the other. 


The other item was a claim for extras, made by the W. Frank 
Warner Company, for the removal of certain sheet rock in excavating 
for a drainage ditch, the Martell Company claiming that it was included 
in the contract price, and the Warner Company claiming that it was an 
extra. 

Both of these issues were determined in favor of the Appellee, the 
F. H. Martell Company, by the trial court below, and from the decisions 
this appeal is taken. 

From the judgment in favor of the Appellee (Plaintiff below), this 
appeal is taken. This Court has jurisdiction of the appeal under Title 
28, U.S. Code, Sections 1291 and 1292. 

STATEMENT OF FACTS 

On the 14th day of October, 1952, the Appellee entered into a con¬ 
tract with the Board of Education of Montgomery County, Maryland, to 
act as general contractor for the erection of the Wheaton Senior High 
School (P’s. Ex. #1; J.A. 62). Under the terms of the general contract 
the Appellee was to complete the building in 365 days and, upon failure 
to so complete, was to pay the liquidated damages computed at $100.00 
per day. The contract was in general form and contained the usual pro¬ 
vision that the working drawings and specifications would become a part 
of the contract. 

There were handed to the general contractor plans and specifications 
including those particular plans applying to the Appellant’s subcontract. 
Included in the plans were the location of certain test borings and the re¬ 
sults of such test borings. The plans showed, among other things, the 
location of an excavation wherein the Appellant was to place certain pipes 
connected with the storm drain system (J. A. 17). These plans, including 
the location of the drainage ditch and the location of the test borings, to¬ 
gether with the results of the test borings, were submitted to the 
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subcontractor (Appellant herein) when he was requested to bid. His bid 
was made on the basis of the plans and specifications and, in computing 
his costs, he considered the results of the test borings- He qo 
test borings of his own before bidding (J. A. 17). 

The subcontract was entered into between the Appellee and tike 
Appellant (P's. Ex. #2; J.A. 63-70). At that time Mr. Martell and others 
in his office decided that the job would be finished before it was neces¬ 
sary to run temporary heat (J. A. 26). The figure allowed by Appellant 
for filling the tanks with oil and running them to see if the system worked, 
amounted to $1, 625. 00, which Martell thought sufficient. Appellant was 
merely to fill the tanks and make sure the system worked (J. A. 24 & 26; 

28 & 29). However, the written specifications provided that the contractor 
was to M provide, at his own expense, temporary heat as necessary to 
protect all work and materials against injury from dampness and cold and 
to dry out buildings . . ." (J. A. 59). 

Among the items included in this subcontract was the provision that 
the storm drainage system was to be put in, in accordance with Section 
38 of the specifications (J. A. 64). The subcontract provided for tem¬ 
porary heating, as specified in Section 39, paragraphs 45 (a) and 45 (b) 

(J. A. 64). Among the provisions in the contract was one that the Appel¬ 
lant was to execute his work without additional costs to the contractor in 
the event the fixed time for the performance of the subcontract was ex¬ 
tended into the winter months by causes beyond the control of the con¬ 
tractor. There was also the usual provision that the contractor could 
stop work on the project and there could be no damages claimed for the 
delay by reason thereof (J.A. 65); and it also provided that the sub¬ 
contractor was to complete, at the time stated, namely, by October 13, 
1953, and should there be delay beyond that period there would be dam¬ 
ages assessed at $100.00 per day (J.A. 66); and the usual provision 
which bound the subcontractor to such terms and provisions which would 
be applicable to him but which were contained in the general contract 
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(J. A. 66). The contract also contained the provision that no liquidated 
damages could be charged nor any excess costs charged when delay in 
the completion of the work was due to certain items, including strikes 
(J.A.67). 

There was also provided for in said contract, by reason of the in¬ 
corporation of the specifications into said contract a provision (J.A. 68) 
entitled "Examination of Site". The subcontractor, under this provision, 
was requested to visit the site, compare the drawings and specifications 
with any work in place, and inform himself of all conditions, including other 
work, if any, being performed. 

In the specifications and made part of the contract by agreement was 
also included an item called "Subsurface Soil Data". Under (a) of that sec¬ 
tion it was provided: 

"Test borings have been made and results indicated on 
drawings. Data shown is for general information of bid¬ 
ders. Bidders are expected to examine the site and the 
record of investigations, and then decide for themselves 
the character of materials to be encountered. The Board 
of Education will not assume responsibility for variations 
of subsoil quality or condition at locations other than 
places shown and at time investigation was made." 

(J.A. 69) 

Plaintiff’s Ex. No. 4, the mechanical specifications for the project 

(J.A. 70), contained a paragraph (h) reading as follows: 

"Should latent soil conditions, other than hard material 
as referred to above, necessitate special supports for 
piping and/or appurtenances, including the removing of 
unsuitable material and refilling with gravel or other 
material, the contract price will be adjusted. Perform 
any such work as directed by the architect." 

The work began and moved along in a proper way without delays, and 
in the monthly progress meetings the fact that the job was progressing 
properly was duly noted in March of 1953 (J.A. 82). On May 4, 1953, 
such progress was duly noted, and also on June 1, 1953, it was reported 
that the job was running smoothly (J.A. 83). 


On July 21, 1953, Mr. Martell died (J. A. 44 ), and his step-son, a 
man named Logsdon who had had very little experience, took over the 
operation (J. A. 9 & 16). He had difficulty in coordinating all of the trades 
(J. A. 34). Martell had been on the job until he died (J.A. 10), and help¬ 
ing him was a Mr. Riddle (J.A. 15). Mr. Riddle left the employ of the 
Appellee in October of 1953 (J.A. 15 & 16). Before he left he had had 
a difference of opinion with Logsdon. The superintendent on the job was 
a man named Meyers, and in September he left the job (J.A. 15 6 44 ). 
Shortly after MartelTs death the brick layer took all his men off the job 
and did not put enough men back on the job or keep enough men on the job 
to operate properly (J.A. 11 & 16). The Appellee never had any trouble 
with the Appellant (J.A. 12), but the brick layers and the plasters and 
the tile men delayed the job, and the difficulty was with the coordination 
by the general contractor after MartelTs death; (J.A. 34). The job practi¬ 
cally came to a stop after Meyers and Riddle left (J.A. 29 & 16). 

The Appellant went as far as he could go and in July his work was 
85% complete, at the end of August it was 87% complete, in September it 
was 88. 6% complete, and in October it was 94.4% complete (J.A. 36 & 

37). The last work was in December of 1953 (J.A. 23). 

In October the only work left for the Appellant was to put in grills 
and registers, work that could not be done until the other trades got through 
(J.A. 32 & 33). Both Brown and Logsdon, who were then handling the job 
for the Martell Company, promised to take over the temporary heat, but 
they did not (J.A. 19). 

On October 16, 1953, the oil tanks were filled at the expense of the 
Appellant, and the boilers were operated to make sure the system was 
correct; and all the costs of such checking up until November 15, 1953, 
were paid for by the Appellant. After November 15, 1953, wages of a 
crew to handle the heating of the boilers, and the oil charges, were paid for 
by the Appellant but charged to the Appellee. On February 28, 1954, the 
heating system was taken over by the Appellee, and the cost of such 
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operation for the balance of the heating season of 1954 was charged by 
Appellee against Appellant and recovered for in this suit. The $7,132. 85 
paid by Appellant for this heating was the item which Appellant sought to 
recover from Appellee and which claim was rejected by the trial court 
(J.A. 38 & 39). 

The difficulties between the parties over this heating problem ap¬ 
pear in letter form, D’s. Ex. #1 (J.A. 78), and in. D T s. Exs. #2 & 

#3 (J. A. 79 & 80). 

When the Appellant made the subcontract it had been based on the 
test borings which did not show any rock (J. A. 17 & 20). When Appel¬ 
lant started to cut through the ground, at the location given to him for the 
drainage ditch, he came on sheet rock (J.A. 17, 18 & 21). It was solid 
flint rock which could not be removed with machines but had to be broken 
up. A compression drill was used by the Appellant, and it broke up the 
sheet rock and he removed 122 cubic yards of such rock. 

Brown, who was running the job for Martell, was told about the 
condition, and he told Appellant to remove the rock (J.A. 20). The archi¬ 
tect and the representative of the School Board told Appellant also to re¬ 
move the rock (J.A. 31 & 32). Appellant then put a gravel base in the 
bottom of the ditch with suitable filler over it in order to replace the rock 
which had been removed (J.A. 32). This was done under the supervision 
of the architect. 

The reasonable value of the removal of the 122 cubic yards of rock 
was at $15.00 per yard or a total of $1,830.00. When the general con¬ 
tractor could not get the School Board to pay this extra, it rejected the 
claim of the subcontractor (J.A. 80, 81 & 82). 
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SUMMARY OF ARGUMENT 

The general contractor discussed with the subcontractor the tem¬ 
porary heat to be required on the job then about to be contracted for. It 
was there agreed that the amount suggested by the subcontractor would 
cover the situation, because the contract was going to be completed be¬ 
fore the heating season really started. The contract was then executed, 
and by its terms required that the subcontractor furnish temporary heat. 
The contract without fault on the part of the subcontractor, was delayed 
an additional year, which doubled the time of performance. 

Such a delay, caused as it was by lack of coordination and failure 
to keep the other subcontractors moving, was not in contemplation of the 
parties, and the loss occasioned by the heating; cost of the building during 
the winter of 1953-1954 was the burden of the contractor, and not the sub¬ 
contractor. That the extensions of time granted by the owner at the re¬ 
quest of the architect had no real relation to the subcontractor's rights, and 
the ability of the contractor to gain these extensions and avoid the liquidated 
damages did not throw upon the shoulders of the subcontractor the respon¬ 
sibility of heating the building for the additional period. 

The general contractor in this case (Appellee herein) submitted pla ns 
and specifications to the subcontractor (Appellant herein). As part of the 
specifications a series of test borings and the results thereof were sub¬ 
mitted to the subcontractor so that he could bid. He relied on the results 
of the test borings and made his bid. The test borings were inaccurate and 
sheet rock was encountered, and the cost of removing the same was 
$1,830.00. The subcontractor claimed this as an extra, and the contrac¬ 
tor refused to pay on the grounds that under the terms of the contract the 
subcontractor could not rely on the test borings but had to examine the 
site himself and determine on his own what might be encountered; and that 
it was not an extra, but was within the contract price. 
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The cases hold that the very submission to the bidder of these test 
borings and their results was a representation to the subcontractor which 
he had a right to rely on in making his bid. If the representations of the 
results of the test borings are inaccurate the cost of such extra may be 
recovered by the subcontractor. 

ARGUMENT 

The subcontractor is entitled to recover for the cost of opera¬ 
ting the heating plant even though such subcontractor has agreed 
to furnish temporary heat^where the delay between the con- 
tractural completion date £fid the actual completion date is un¬ 
reasonable^_ 

The contractor in this case (Appellee) undertook to build a school 
for the School Board of Montgomery County, Maryland. Among the many 
provisions of the contract between the School Board and the general con¬ 
tractor there were some which applied to a question of temporary heat. 
This requirement for furnishing temporary heat was passed on to the sub¬ 
contractor (Appellant herein) who under the contract undertook to furnish 
the same. 

Temporary heat is that heat furnished to dry out the building and to 
provide the necessary warmth for plastering and painting the building 
while the construction is going on. 

At the time of the making of the subcontract the Appellant discussed 
this item with Mr. Martell, of the Martell Company, and in the course of 
such discussion Warner indicated to Martell that because of the time that 
the job was to run (one year) it should be finished before the heating season 
began, and therefore he had estimated that it would take $1,625.00 to fill 
the tanks with oil and to run them as short time 'as a testing. Martell 
agreed with him on that. 

The subcontract was executed and the work began. The provisions 
of the contract required the subcontractor to complete all his work within 
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one year, and he was to pay a penalty of $100 per day for any time beyond 
that period. The general contractor had agreed with the owners that he 
too would finish the job within one year and that he too would pay a penalty 
of $100 per day for each day of default. 

Mr. Martell had helping him with the coordination under the general 
contract, a Mr. Riddle, a Mr. Meyers, and a Mr. Brown who was gen¬ 
eral superintendent running other jobs. 

There were heavy rains during the spring of 1953 (J. A. 77) and a 
few strikes and some other delays, all of which had taken place prior to 
June 8, 1953; but on June 1, 1953 the job was running smoothly, and par¬ 
ticularly in May of 1953 the contractural completion date of October 14, 
1953 was still possible in spite of what had gone before. However, on the 
21st of July, 1953, Mr. Martell died, and an inexperienced man, the 
step-son of Mr. Martell, took over. He had a lot of difficulty in trying 
to coordinate the trades; and, unfortunately, Mr. Riddle who had been 
one of the key men left the concern in October of 1953 after a difference of 
opinion with Mr. Logsdon, the step-son. Mr. Meyers, who had also been 
a key man, had left the job in September after the death of Mr. Martell. 

Mr. Brown, in addition to his other jobs which were running, attempted to 
work with Logsdon, but their attempts were not fruitful. After Mr. Mar¬ 
tell 1 s death no more work was figured by the company and, as has been 
described in the record, the job virtually stopped. 

From the testimony and exhibits a picture of the disorganization of 
the Appellee's company can be clearly gained. The result of this was a 
slowing down to such an extent that, although the Appellant had completed 
85% of his work in July, he only completed 2% in August and 1.6% in Sep¬ 
tember, and by October his job was only 94.4 complete. No question was 
raised during the trial that the Appellant did not perform his work promptly 
and without delay. It took two years to close this job out, and the last year 
included the winter of 1953-1954; and it is the oil used in the heating equip¬ 
ment and the employees necessary to keep the heating equipment going 
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that comprises the basis of the argument on temporary heat. The prob¬ 
lem that the court faced in this case was whether this cost of operating the 
heating equipment, in the way of labor and oil, was a charge to be made 
against the contractor or the subcontractor. The court's solution of the 
problem appears in the record at Appendix 60 & 61, and basically it seems 
to be that because the contract contained a provision for extension of time 
and that because extensions of time were granted, the Appellant in this 
case had to pay the oil and labor costs for heating for the winter of 1953- 
1954. This cost amounted to a little less than $15,000.00 representing, 
as it did, $7,132. 85 actually paid by the Appellant and claimed by said 
Appellant against the Appellee, and the sum of $7, 699.00 representing 
what the Appellee paid for the heating for the period from February 26th, 
1954, on, after the Appellant had refused to pay any more. 

The issue was clear, but the solution was difficult. On the one side 
there was the provision for temporary heat, as follows: 

M 45. Temporary Heat : 

"(A) Provides temporary heat from the heating plant 
as soon as it can be placed in operation for this purpose. 

Provide used radiation or other second hand used pipe¬ 
work or other means available to the extent of furnishing 
about 1/3 of the amount of heating surfaces as shows on 
drawings at points as shall be designated. Old trap and 
valves used for this temporary work shall not be reused. 

The condensate shall be passed direct to the sewer. Set 
temporary radiators away from walls to permit easy ac¬ 
cess to all surfaces. 

"(B) All cost of material and labor to provide tem¬ 
porary heat shall be included in this contract." 

In addition thereto there was the provision called "Winter Work" 
(J.A. 64) which provided: 

"Should the fixed time for subcontractor's performance 
hereunder be extended to the winter months by causes 
beyond the control of the contractor, subcontractor agrees 
to execute its work without additional cost to the contrac¬ 
tor. " 
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On the other hand, there is no doubt but that the subcontractor per¬ 
formed efficiently and quickly, and there is also no doubt but that he was 
held up by other trades and by lack of coordination after the death of Hr. 
Martell. The large penalty being assessed against the subcontractor be¬ 
cause of the difficulties that the other people on the job had seems com¬ 
pletely unfair. 

The extensions of time which were granted were not items which 
occurred after October of 1953, but for the greater part were items that 
occurred prior to May of 1953, and did not unduly delay the job because 
at that time the contractual completion date was apparently going to be 
met. What reasons were used for these extensions and the granting of the 
same were not a portion of the subcontractor's burden. He did not ask for 
any extensions and he was not consulted about any, and yet the burden 
caused by the other subcontractors and the general contractor is now 
placed on the subcontractor's shoulders. 

That the strikes which later were used as an excuse to extend the 
time had not adversely affected the job is clearly indicated by the minutes 
of the progress meetings (J. A. 82 & 83). 

There may be a real question as to whether this was temporary heat¬ 
ing within the meaning of the contract, but without going into that problem, 
the contract states — and about this there is no question — that time was 
of the essence of both the subcontract and the contract; that the period for 
performance was one year; that there were discussions concerning the 
so-called temporary heat at the time of the execution of the subcontract 
and the amount reserved for the same was approved by Appellant and Ap¬ 
pellee. 

The winter work provision which was relied upon by the trial court 
does not actually affect this problem, as the fixed time for the subcontrac¬ 
tor's performance was never extended to the winter months, but the small 
portion of the contract remaining to be done was delayed by lack of coordi¬ 
nation; and as to such work performed later, no claim has been made. 
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The court’s solution seemed to be predicated particularly on the 

provision for extension from time to time, and that the subcontractor must 

have known that it might be extended; but the court’s reasoning seems 

questionable in this respect. The court said: 

’’The evidence shows that there were some delays caused 
by some of the other subcontractors, but, on the other 
hand the indisputable evidence is that the contract was 
extended into the winter and through the winter by the 
owners and the architect for reasons which are clearly 
not the fault of the contractor or its agent ...” 

These reasons that the court referred to appear in P’s. Ex. #9, Appendix 
72-77. 

One thing should be made clear, and that is that when the contract 
was made all parties anticipated that they would have bad weather, and 
they provided for it (J.A. 52). 

Bringing the question down to the legal aspects, we think the ques¬ 
tion is: Where there is an unreasonable delay in the contractural date and 
the actual completion date, what effect if any does that have on a contract 
such as involved here? 

Normally, where a general contractor unduly delays the subcontrac¬ 
tor, such subcontractor may have an action for damages against such 
contractor. — Henes Co. v. Bridgeport , 117 A. 811. However, in this 
case, by express provisions in the contract, such right to damages was 
waived, and the decision of the court below rejected our claim on this 
point, and is not appealed from. On that point we think the trial court 
was correct. 

But on the point now before the Court we submit that in the American 
Bridge Co . v. State case (245 App. Div. 535, 283 NYS 577),the law was 
established that a delay can be so great as to be beyond the contemplation 
of the parties to the contract and thus the provisions relied upon by the 
court below should not have been considered as completely and fully bind¬ 
ing, but should have been one of the items to be considered; as whether 



the delay is_ so great as to be beyond the contemplation .of the parties is 
a question of fact to be determined in the light of all the surrounding cir¬ 
cumstances. 

• • * . 

In the case cited the State interfered with the contractor by order¬ 
ing the contractor to begin preliminary work although another contractor 
was holding up the job. In this case it was held that the contractor had 
to obey the order of the superintendent, and the court said: 

M It is doubtful, also, if the contract provisions relating 
to a delay applied to a delay of over 21 months. Such 
clauses are usually considered inapplicable to delays 
so great or so unreasonable that they may fairly be 
deemed equivalent to an abandonment of the contract 
(citing cases)." 

In the case of People ex rel Wells & Newton Co . v. Craig, 232 N. Y. 

125, 133 N.E. 419, there were extensions of time because of defaults of 

other contractors etc., and the court said: 

"If the Board of Education possessed arbitrary power 
to suspend the work of relator as it did for a period 
of three years, it could exercise the same power and 
continue the extensions for a period of ten years with¬ 
out liability on the part of the Board for the loss sus¬ 
tained, however serious, by relator." 

It is inconceivable, the court said, that the relator or the Board of 
Education contemplated such a construction of the contract as was there 
sought to be established. It is of interest to note that the contract in this 
case was to supply a heating system for a school. 

It will be noticed by the Court that the foregoing cases involved un¬ 
usually long delays, and it may occur to the Court that the law suggested by 
Appellant does not apply to shorter delays such as a two-year period to 
complete a one-year contract. That this is not a just criticism of our 
position is indicated by Byrne v . Bellington School District , 108 Pac. 2d 
791, 7 Wash. 2d 20, where an electrical contractor having been assigned 
the original electrical contract which was to have been completed on June 1, 
1937 was unable to perform his contract quickly because the building was 



not completed until 1938, and Byrne 1 s contract was stretched from 7-1/2 
months — its contractual period — to 18 months by extensions granted 
at the request of the architect for causes held by the architect to be suf¬ 
ficient. The general contractor in this case was held liable for damages 
for the delay, even though the electrical ~ coji tractor., knew that 
the delay was imminent and consented to the delay. The court said: 

"The rule announced by the courts in practically every 
state in the Union, ... is that, in the absence of any 
provision in the contract to the contrary, a building or 
construction contractor who has been delayed in the 
performance of his contract may recover from the 
owner of the building damages for such delay if caused 
by the default of the owner." 

The difference between this case and our case at bar is that our contract 
does not allow the recovery of damages; but certainly the rule announced 
by the court as to responsibility clearly establishes that the position of the 
learned court below was incorrect in determining that the fact that the 
architect requested extensions determines the question between the sub¬ 
contractor and the contractor in this case. 

It is clear, we think that the covenant of the subcontractor to perform 
work by a certain date or pay liquidated damages, creates an implied ob¬ 
ligation on the part of the contractor that the subcontractor shall not be hin¬ 
dered or delayed in his work by the contractor or by others on the job, and 
that for any such breach the contractor shall pay damages. — See Williston, 
on Contracts, Section 1293, Vol. V, page 3686. ■ 

It is respectfully submitted that the subcontractor in this case should 
not be penalized the cost of operating the heating equipment for an entire 
heating season beyond the time the contract should have been finished, 
where he did not cause the delay nor create the condition. The decision 
of the trial court was that the Martell Company should recover the money 
it spent in keeping the heating equipment going in the school building it 
was completing, and that the monies spent by Warner for operating said 
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heating plant from November 15th until February 26th was not a proper 
item to be recovered from Martell. 

One item which was not considered by the court, and which we think 
should have been considered, was the limitation of the contract by the con¬ 
versations between the parties at the time the contract was being made in 
relation to what was meant by "temporary heat". The definition in the 
specifications seems to indicate a sort of temporary set-up for heating the 
building and not the complete operation of the heating equipment, as was done 
in this case. 

The presence of sheet rock and the cost of breaking 
up and removing the same was not included in the gen- 
eral contract and should have been paid for as an extra: 

At the time the Appellant bid on the job he was presented with plans 
and specifications. In the plans there appeared the location of certain test 
borings and an indication of the type of soil found by such tests. These 
test borings failed to disclose the existence of sheet rock which afterwards 
was found to be present below the surface of the ground. The specifica¬ 
tions (J. A. 69) provided, among other things, that test borings had been 
made and the results had been indicated on the drawings. 

The specifications stated, however, that the data was shown for gen¬ 
eral information of bidders and that the bidders were expected to examine 
the site and the record of investigations, and then the bidders were to de¬ 
cide for themselves the character of materials to be encountered. The 
Board of Education expressly did not assume responsibility for variations 
of the subsoil quality or condition at locations other than places shown and 
at the time the investigation was made. 

It was further provided in the specifications (J. A. 70) that the ma¬ 
terial to be excavated should be non-class if ied and would include all earth 
or other materials encountered in trenching operations: and that the con¬ 
tract price was understood to cover the removal of all such materials to 
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the depth and extent as indicated on the drawings and as specified in the 
specifications. 

Another provision (J. A. 70) was that the trench bottoms were to be 
graded evenly, and rock or other hard material was to be excavated at 
least four inches below the pipe at all points, and this space was to be re¬ 
filled with sand or fine gravel firmly compacted; and the provision (h) 
appearing in Appendix 70, provided: 

"Should latent soil conditions, other than hard material 
as referred to above, necessitate special supports for 
piping and/or appurtenances, including the removing of 
unsuitable material and refilling with gravel or other ma¬ 
terial, the contract price will be adjusted. Perform any 
such work as directed by the architect." 

The Appellant visited the site but made no test borings. He relied 
upon the test borings in making his bid. When he cut the trench between 
two of such test borings he encountered sheet flint rock of such hardness 
that it could not be removed with machines but had to be broken up by com¬ 
pressors and removed by truck; and he replaced such unsuitable material 
by refilling with a gravel base in the bottom of the ditch with suitable filler 
over it (J. A. 32). He was directed to do this work by the architect and a 
representative of the School Board (J.A. 31 & 32); and he was also told to 
do this work by the Appellee 1 s agent, Brown (J.A. 20). The reasonable 
value of the work was $1,830.00. 

That this condition existed in spite of the reports of the test borings 
is borne out by the uncontradicted evidence in the case as well as the re¬ 
port to the architect appearing in Appendix 81, a portion of which reads: 

"A ledge of hard rock was encountered in a portion of the 
trench between (description of location) which could not be 
removed by truck-shovel employed in the trenching, and 
compressor-air drilling equipment was utilized in removal 
of the rock." 

The problem facing the trial court was whether, in view of the stipu¬ 
lations of the contract, this was included in the contract price or was an 
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extra. The courts solution of the problem appearing in its decision 
(J.A. 60) says this: 

"As to the claim for excavating work, as I have indicated, 
the subcontract makes the original cost specifications, 
et cetera, a part thereof. The specifications provided 
that test borings had been made and the results indicated; 
that the data is for the information of the bidders but that 
the bidders were expected to examine the site and decide 
for themselves the character of the materials to be en¬ 
countered and that the owner did not assume responsibil¬ 
ity for variations in subsoil quality or conditions at lo¬ 
cations other than as* shown at the time excavation* * 
was made. It would appear to me that the subcontractor 
assumed the responsibility of the principal contractor 
and cannot recover on this item." 

Reducing the problem to a finer point, the question is: Did the re¬ 
quirement that the Appellant examine the site mean that he must take test 
borings of his own, or was he entitled to believe that the test borings 
made and reported had been properly done? Naturally there is difficulty 
in obtaining cases exactly on point, but the cases found support our posi¬ 
tion, we believe, that there was no requirement upon the Appellant to make 
test borings in view of the fact that the results of the test borings were de¬ 
livered to the bidder in order that he might make his bid. From a practi¬ 
cal point of view it is doubtful whether anyone would have gone to the ex¬ 
pense of the many test borings in order merely to submit a bid, and there 
is no basic reason why the Appellant should not have believed that the re¬ 
sults submitted to him were not correct results. That the test borings 
were in error, there could be no doubt, because the sheet rock ran in 
the area that test borings had been taken in. 

In Maney v . Oklahoma City , 150 Okla. 77 , 300 Pac. 642, the plain¬ 
tiff contracted to excavate earth based on map drawings and other papers 
of defendant's city. It was admitted by the defendant that it caused maps 


* ** The specifications said: That the owner would not assume responsibility for variations of subsoil 
quality or condition at locations other than places shown and at time investigation was made. 
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and drawings to be made and that these showed that borings and soundings 
had been made by it to ascertain the character of the material to be exca¬ 
vated. The borings and soundings disclosed that the material to be ex¬ 
cavated consisted of a quantity of earth and dirt. The plaintiff came 
across rock, however, and was advised to proceed and complete. The 
court found that the plaintiff was not liable for the consequences of de¬ 
fects in the plans and specifications prepared and furnished by the owner. 
The court said: 

"A different rule applies where the contractor must 
build and complete a structure according to the plans 
and specifications of the owner. The contractor will 
not be required to bear extra expense resulting from 
the performance of the contract on account of defects 
in the plans and specifications prepared and submitted 
by the owner." 

In Capital City Brick and Pipe Co . v. City of DesMoines , 136 Iowa 
243, 113 N.W. 835, the plaintiff relied upon five borings and specifications 
furnished by the city, and bid on a bridge. His bid was low and he was 
awarded the contract. The borings, however, were not accurate, and the 
plaintiff had to go to further expense in order to provide proper support 
for the bridge, and this suit was for the extra work and materials. This 
case is complicated by the original ruling where the addenda to the con¬ 
tract limited it, and the decision was reversed and was reheard at 127 
N.W. 66, and at 132 N.W. 188. In the second hearing the court said: 

"As already suggested, the city would have been liable 
without any contract for the extra expense resulting 
from the finding of rock above the bed rock indicated 
in the borings, and which would have been indicated, 
had the representation as to what was disclosed by such 
borings been truthfully made, . . . . " 

In the last citation listed the court said (132 N.W. 188): 

’When, therefore, the plaintiff on the acceptance of its 
bid proceeded with the work, and in excavating for the 
piers and the abutments encountered rock which it was 
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necessary to remove which had not been indicated in 
the description of the borings, it was entitled to com¬ 
pensation for the extra expense involved, unless the 
right to such compensation was in some way cut off 
or forfeited under the terms of some valid contract 
entered into between the parties after the bids were 
made." 

See, also, Christie v. United States , 237 U.S. 234, 59 Law Ed. 

933, where the Supreme Court held that the United States should reason¬ 
ably know a specification to be untrue and misleading and that claimant 
was forced to rely upon the specifications to its damage, and this was 
notwithstanding that the United States Engineer was honest in his opinion. 
One of the items involved in this case was the greater expense of exca¬ 
vation of piling due to the misrepresentation of the materials in the spe¬ 
cifications and drawings. 

See, also, Hollerbach v. United States , 233 U.S. 165, 58 Law Ed. 
898; and United States v. Stage Co ., 199 U.S. 414, 50 Law Ed. 252, 
where the question involved was where the Government positively stated 
the number of stages required, it was bound by that. It was held that the 
contractor had a right to presume that the Government knew how many 
stages were to be served. The court said that it did not think that when 
the Government made a statement which was unequivocal, and where the 
document containing such statement was prepared for the guidance of bid¬ 
ders, that the companion clause that the contractor must investigate for 
himself would relieve the Government of liability. 

Perhaps the leading case is Spear in v. United States , 248 U.S. 132, 
where Mr. Justice Brandeis delivered the opinion and where Spearin had 
brought an action for damages caused by a dam which did not — but should 
have — appear on the blue prints for a dry dock. In that case the court 
held: 
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"The general rules of law applicable to these facts are 
well settled. Where one agrees to do, for a fixed sum, 
a thing possible to be performed, he will not be excused 
or become entitled to additional compensation, because 
unforseen difficulties are encountered (citing cases). 

Thus one who undertakes to erect a structure upon a 
particular site, assumes ordinarily the risk of subsidence 
of the soil (citing cases). But if the contractor is bound 
to build according to plans and specifications prepared 
by the owner, the contractor will not be responsible for 
the consequences of defects in the plans and specifica¬ 
tions (citing cases). This responsibility of the owner 
is not overcome by the usual clauses requiring builders 
to visit the site, to check the plans, and to inform them¬ 
selves of the requirements of the work, as shown by 
Christie v. United States, Hollerbach v. United States, 
and United States v. Stage Company, where it was held 
that the contractor should be relieved if he was misled 
by erroneous statements in the specifications. " 

United States v. Atlantic Dredging Co. , 253 U.S. 1, 64 Law Ed. 

735, involved an action upon a contract where it was claimed that false 
and misleading statements were made with respect to borings, although 
tiie specifications said that there was no guarantee as to the borings. The 
court said: 

"The case is, therefore, within the ruling of United 
States v. Spearin (and others cited). 

A case often cited is State v. Hartford Accident , 138 Conn. 334, 

84 A. 2d 579, where it was held that the contractor had a right to rely upon 

representations made; and the court said: 

"The company was under no obligation to allege and 
establish that the misrepresentation was intentionally 
made (citing cases). It was ample if the misrepresen¬ 
tation went to the root of the contract and induced the 
company to execute the contract." 

It is to be remembered that in this case there is no claim for dam¬ 
ages, for misrepresentation or fraud. It is a simple question of whether 
or not this work performed in removing the sheet rock was within the 
price of the contract or whether it was an extra. 
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CONCLUSION 

It is respectfully submitted that the cause be reversed and the lower 
court be ordered to enter judgment for the defendant, or a retrial of the 
issues appealed from. 


MARK P. FRIEDLANDER 

Attorney for Appellant 

Rm. 502 Hill Building 
839 - 17th Street, N. W. 

Washington 6, D. C. 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


285 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


F. H. MARTELLCO., INC. 
a corporation 

4000 Chesapeake Street, N. W. 
Washington, D. C. 

: Plaintiff 
vs. 

CARLYLE F. WARNER 

T/AW. FRANK WARNER COMPANY 
201 Fenton Court, N.E. 

Washington, D. C. 

Defendant 


Civil Action No. 4045-’54 


[Filed Sep. 22, 1954] 


COMPLAINT 


Count One 


(Money Due Under Contract) 


1. This Court has jurisdiction in that the amount in controversy 
exceeds $3, 000. 00. 

2. Plaintiff, F. H. Martell Co., Inc., is a corporation having its 
principal place of business in the District of Columbia; the defendant, 
Carlyle F. Warner, is an adult resident of tike District of Columbia and 
is engaged as a plumbing and heating contractor trading as the W. Frank 
Warner Company. 

3. That on, to wit, the 14th day of October, 1952, plaintiff, as a 
general contractor, entered into an agreement with the Board of Educa¬ 
tion of Montgomery County, Maryland, for the construction of a senior 
high school at Wheaton, Maryland. That on the 23rd day of October, 
1952, plaintiff and defendant entered into a written agreement whereby 
the defendant, as sub-contractor, agreed to furnish labor and material 
for plumbing, heating and ventilating work and to furnish temporary heat 
on said construction job as provided for in the two agreements and in 
accordance with drawings and specifications referred to therein. 
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286 4. Plaintiff avers that the defendant breached the provisions of his 

agreement by failing to pay all of his sub-contractors and material sup¬ 
pliers for labor and/or material used in said construction and failing to 
furnish temporary heat for the building; as a result thereof plaintiff has 
been damaged in the sum of $10, 534.41, as is more particularly shown 
by the statement annexed hereto as Exhibit "A" and made a part hereof. 
Count Two 

Plaintiff adopts by reference the allegations contained in paragraphs 
one through four of Count One. 

5. That under the provisions of its said contract of October 14, 1952, 
and the Payment Bond executed by plaintiff in connection therewith, plain¬ 
tiff, as the general contractor, was obligated to see to the payment of all 
liens and claims, including those asserted against sub-contractors, on 
said construction job. To fulfill the terms of its contract with the School 
Board, plaintiff paid to defendant and to his sub-contractors and material 
suppliers, for money owed to them by defendant for labor and/or material, 
and for temporary heat on said job, which defendant failed to furnish, a 
total of $10, 534.41 in excess of the sum defendant was entitled to receive 
under his sub-contract with plaintiff. That said $10, 534.41, as shown in 
the statement of account attached hereto as Exhibit "A", is now due and 
owed to plaintiff by defendant. 

WHEREFORE, plaintiff demands judgment against the defendant for 
the sum of $10, 534.41, interest from May 28, 1954, and its costs. 

/S/ Stephen G. Ingham 
Attorney for Plaintiff 
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EXHIBIT "A” 


[FiledSep. 22, 1954] 

STATEMENT OF ACCOUNT BETWEEN 
F. H. MARTELL CO., INC. AND 
CARLYLE F. WARNER, 

T/AW. FRANK WARNER COMPANY 


JOB: Wheaton Junior 6 Senior High School 


Randolph Road & Dalewood Drive 
Wheaton, Maryland 
October 29, 1952—Original Contract 
Additions : 

11-14-52 Two (2) New DeLuxe Unit 

Heaters $ 1, 591.00 


5-11-53 4 M Floor Drain in Pipe 

Tunnel 127.93 

9-25-53 Pressure Reducing Valve 289.10 

Roof Drain Insulation 384.00 

Miscellaneous Sheet Metal 
Changes 179.25 


Deductions: 

11-14-52 Omit Lead Pans in Shower 

Room 2, 562.00 

5-11-53 Omit Girls Toilet #1 307. 75 

10-6-53 Omit Two (2) 4.S Kilowatt 

Heaters 295.00 

2-17-54 Omit Connections to Beauty 

Shop and Laundry Equipment 43.20 

Linoleum Cabinet Top Change 700.00 

Adjusted Contract Amount 
Payments: 


W. Frank Warner Co. $379, 766. 70 

Johnson Service Co. 24, 700. 00 

American Air Filter Co., Inc. 21, 749.17 
Walter E. Campbell Co., Inc. 4,099.46 


$447,400.00 


2, 571.28 
$449,971.28 


3, 907. 95 
$446,063.33 
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EXHIBIT "A" (Cont'd) 
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Payments (cont’d): 

A. W. Nugent Co. 1, 509. 00 

J. L. Powers Co. 15,605.00 447,429.33 

F. H. Martell Co., Inc., 

Backcharges 1,469.41 

Temporary Heat: 

The Brookland Company 5, 074.10 

Southern States Gaithersburg 

Petrolieum Co-op. 333. 50 

Labor 2,291.40 7,699.00 $456,597.74 

Balance Due to F. H. Martell Co., Inc. $ 10, 534.41 


[Filed Nov. 12, 1954] 

ANSWER TO THE COMPLAINT 
First Defense 

The complaint fails to state a cause of action upon which any relief 
can be granted. 

Second Defense 

On the 23rd day of October, 1952 the Plaintiff herein and this De¬ 
fendant entered into a written contract as described in the third para¬ 
graph of the complaint. However, as to the terms of said contract, the 
Court is referred to the contract itself. 

Under the terms of the contract the work was to be completed one 
year from date, and by reason of the delays of the Plaintiff and its arrange¬ 
ments for delay the Defendant was substantially damaged in that he was 
required to furnish temporary heating for a period far in excess of the 
amount contemplated or agreed upon. 

The claim of the Plaintiff is denied, and your Defendant says that 
there is nothing due and owing to the Plaintiff by this Defendant but, on 
the contrary, refers to the counterclaim filed herein as the true state 
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289 of the accounts between the parties. 

COUNTERCLAIM OF DEFENDANT 
Your Defendant claims of the Plaintiff the full sum of $25,000.00 or 
an amount in excess thereof as may be shown by the statement of accounts 
between the parties by an audit between the said parties, and your Defen¬ 
dant says that the accounts between him and the Plaintiff are complicated 
and complex and that a full accounting should be had between the parties 
at which time a true statement of the accounts may be then determined. 

WHEREFORE, Defendant prays the Court that an accounting be had 
between the parties and that this matter be referred to the Auditor of this 
Court to state the accounts between said parties, and determine such issues 
of fact as may then arise in order to make such determination. 

/S/ Mark P. Friedlander 

Attorney for Defendant. 

(CERTIFICATE OF SERVICE) 

* * * 


290 [Filed Mar. 8, 1956] 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Findings of Fact 

Plaintiff was the general contractor under a contract with the Montgom 

* 

ery County Board of Education for the erection of a senior high school.,The 
defendant entered into a sub-contract with the plaintiff dated October 14, 
1952, wherein he undertook to perform the plumbing, heating and ventila¬ 
ting and to furnish temporary heat in accordance with the plans, specifi¬ 
cations and general conditions of the general contract. Hie terms of the 
prime contract were specifically made a part of the sub-contract and pro¬ 
vided for completion within three hundred and sixty-five calendar days from 
the date thereof. 

Written change orders by the Board of Education extended the time 
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for completion of the school until April 14, 1954. In February, 1954, 
the defendant discontinued furnishing temporary heat and, thereafter, the 
plaintiff maintained the temporary heat until the building was accepted 
by the Board of Education. 

The claim of the plaintiff, after withdrawal of a disputed item of 
deduction in the amount of $700. 00, amounted to $9,834.41, representing 
the sum of $7,699. 00 expended in furnishing temporary heat and the balance 

r 

being the amount paid by the plaintiff to the defendant and his material 
291 suppliers and backcharges in excess of the total amount defendant 

was entitled to receive under his sub-contract. 

The counterclaim of the defendant consists of the following additions: 
four floor drains, $132.13; a 550 gallon waste oil tank, $495. 00; additional 
cost because of rock in excavating, $1,830. 00 and a change in type of sinks, 
$43. 50. Defendant also claims the sum of $7,142.85 he expended in fur¬ 
nishing temporary heat and $56, 551. 93 representing additional labor costs 
to him because of delays of the contractor. 

The Court finds there is no dispute as to the amount claimed by the 
plaintiff, $9,834.41. As to the disputed additions claimed by defendant, 
the Court finds that the change in the sinks was made and accepted by the 
contractor [pursuant to its oral orders] and should be allowed as a credit. 
The claim for excavating is governed by the specifications, and although 
test borings were made and the results available, the bidders were ex¬ 
pected to examine the site and decide the character of materials to be 
encountered and this claim is therefore not allowed. The four additional 
drains were furnished and accepted by the contractor [ pursuant to its oral 
orders] and should be allowed as a credit. The 550 gallon waste oil tank 
does not appear on the plumbing and heating plans and specifications fur¬ 
nished defendant, but only on some schematic drawings, which the Court 
finds the defendant not bound by at the time he signed his contract and, 
although there was no written order to furnish it, there was parol order 
and acceptance and this claim is allowed as a credit to the defendant. 

With respect to the reciprocal claims for temporary heat, the Court 
finds that the contract provided for it and, by his sub-contract, the defendant 
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undertook to furnish the temporary heat. The completion of the contract 
was delayed, but the contract provided that there may be extensions of 
292 time for completion. The evidence showed that there were some 

delays by other sub-contractors, but, on the other hand, the indisputable 
evidence shows that the time was extended through the winter for reasons 
clearly not the fault of the contractor plaintiff. 

Conclusions of Law 

The Court finds as a matter of law that the defendant was responsible 
for maintaining temporary heat and his claim for expense incident thereto 
is denied. The plaintiffs claim for expense of temporary heat is granted. 

Defendant has failed to sustain his burden of proof as to the cost of 
extra labor furnished and this claim is denied. 

Judgment shall be entered for the plaintiff in the sum of $9,834.41, 
less a credit of $670. 69 for additions furnished by defendant, or $9,163.72, 
interests and costs. 

/S/ 

JUDGE 


293 [Filed Mar. 8, 1956] 

JUDGMENT 

This cause came on to be heard at this term and, upon consideration 
of the evidence adduced, it is by the Court this 8th day of Biarch, 1956, 
ORDERED, That judgment is hereby granted in favor of the plain¬ 
tiff against the defendant for the sum of $9,163.72, interests thereon from 
date and costs. 
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294 [Filed Mar. 19, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 19th day of March, 1956, that Carlyle 
F. Warner, t/a W. Frank Warner Company, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 8th day of March, 1956 in favor of F. H. 
Martell Co., Inc. against said Carlyle F. Warner, t/a W. Frank Warner 
Company. 

/S/ Mark P. Friedlander 

Please serve: 

Stephen G. Ingham, Esq. 

Southern Building 
Washington 5, D. C. 


1 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

[Filed Apr. 25, 1956] 

Washington, D. C. 

February 21, 1956 

The above-entitled cause came on for trial at 2 o’clock p. m., be¬ 
fore the HONORABLE DAVID A PINE, United States District Judge. 
APPEARANCES: 

STEPHEN G. INGHAM, Esquire, 

On behalf of the Plaintiff 
MARK P. FRIEDLANDER, Esquire, 

On behalf of the Defendant. 
PROCEEDINGS 

******* 

14 HUGH DAVID LOGSDON 

was called as a witness by counsel for the Plaintiff * * * : 

DIRECT EXAMINATION 


BY MR. INGHAM: 
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Q. Will you state your full name, please. A. Hugh David Logsdon. 

Q. And your occupation? A. Engineer. 
******* 

Q. During the period prior to 1955 by whom were you employed? 

A. Mr. Martell. 

Q. And that was for the F. H. Martell Company ? A. That is right. 
******* 

Q. What was your capacity with the F. H. Martell Company? A. 

I was an engineer and estimator there. 

Q. Were you with the Plaintiff during the period in which a contract 
was entered into for the construction of a school at Wheaton, Maryland? 

A. Yes, sir. 

Q. Are you familiar with that contract? A. Yes, sir. 
******* 

22 CROSS-EXAMINATION 

BY MR. FRIEDLANDER: 

******* 

23 Q. Was it not a fact that you were supposed to complete the contract 
in October, 1953? A. That is correct. Our contract with the School 

Board called for 360-day completion. 

******* 

24 Q. Martell was your stepfather ? A. Yes, sir. 

25 Q. And at the time of his death, did you take over the operation of 
this company ? A. As far as managing the operation was concerned and 
correlating the field work, yes. 

Q. And at that time, how much experience had you had in such work? 
A. Very little. I graduated from college in 1949 and went to work with 
my father. I had done estimating work and field work for him up to that 
time. 

******* 

26 THE COURT: * * * "Should the fixed time for sub-contractor*s 
performance hereunder be extended into the winter months by causes 
beyond the control of contractor, sub-contractor agrees to execute 
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its work without additional cost to contractor. ” * * * 

i 

27 BY MR. FRIEDLANDER: 

Q. Charles Riddle was a gentleman employed by the company? 

A. Yes. 

Q. He had been with the company many years ? A. Since 1949. 

Q. And, during that period he had handled a great part of the work? 
A. He had done essentially the same job that I had done. 

Q. He was doing the same work that you were doing? A. Yes. 

Q. How long was Mr. Martell sick before he died in July- 

28 A. Mr. Martell, I believe, had a heart attack in November of 1952. 
Q. He was on the job, was he not, through the winter of ’ 53 and the 

spring of 1 53. A. He was on the job until he died. That is right. 

Q. And Mr. Riddle was also on the job during that period? A. Yes, 

sir. 

Q. When did Mr. Riddle leave ? A. I believe he left in October of 

1953. 

Q. What was the cause of his leaving, anything that you did? A. No, 
he left to go in business for himself. 

* * * * * * * 

29 A. Mr. Riddle left to go into his own business in October, 1953. 

Q. I said, did you have a quarrel with Mr. Riddle before he left ? 

A. A quarrel? 

Q. Yes. A. We had a difference of opinion. 

Q. How serious was the difference of opinion? A. Well, I don’t 
know. I honestly don’t know. 

Q. Mr. Myers, M-y-e-r-s, what job did he have ? A. He was the 
job superintendent on the Wheaton High School. 

Q. That is the job we are talking about ? A. Yes, sir. 

Q. Did he quit the job after you assumed control? A. He left. I 
don’t know exactly at what time he left but he did leave when Mr. Brown 

took over who was our general superintendent. 

******* 
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30 A. I don’t know whether he did leave in' 53. I do know in our 
operation, we were finishing jobs up that we had undertaken. And when 
the jobs were completed, Mr. Brown took over the Wheaton High School 

Q. Is it a fact, sir, that when you took over, you found a certain 
condition existing and that was that the job was progressing fairly satis¬ 
factorily ? A. Yes, the job was progressing very favorably. 

******* 

Q. In August of 1953 the whole job went to pot, didn't it? A. Pardon? 

Q. The job went to pot. He had difficulty with the laboring men, the 

people who were doing the work there ? A. I don't believe that is true. 

* * * * * * * 

31 Q. Did you in August of 1953 have a lot of difficulty with the brick¬ 
laying contract? A. Well, on all these jobs you have some difficulty 
The fact was, as I remember the case,. Greenstreet couldn't obtain a few 
of the bricks that he needed to finish up the upper end of the gym and we 
naturally pushed him to try to get him out of there. Certainly, we were 
all on him. 

Q. You misunderstood. Did you have a great deal of difficulty 
with the bricklaying contractor ? In fact, his taking men off the job and 
not putting enough men on the job? A. We always had trouble like that. 

Q. In August ? A. It could be in August he took some men off 

the job, I don't know—I don't follow your thinking on it. 

******* 

32 Q. In June and July of 1953 before Mr. Martell died everything 
was moving along very well, wasn't it? A. Wasn't there an ironworkers 
strike at that time ? I believe there was an iron workers* strike at that 
time. 

Q. Have you reviewed— A. I mean the thing never runs along 
smoothly. Jobs just aren’t built that way. * * * 

Q. Do you recall that you held certain progress meetings some¬ 
time during March of 1953, you had one meeting March 2? A. Every 
month I believe they had a progress meeting. 

Q. And they were reported, weren't they? A. Yes, sir. 
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Q. Who wrote them up? A. The architect wrote them up. 

Q. Did you attend any of these meetings ? A. I attended as many 
as I could. 

Q. Didn’t you begin to attend in July of 1953 as liaison and estima¬ 
tor man for the Martell Company? A. That is correct. 

Q. And would you say that during the July meeting there were any 
reports or anything to indicate you had any trouble with the bricklayer, 
the tileman or the ceiling man? Would you like to look at this ? * * * 

33 THE WITNESS: Sure there was difficulty in correlating those trades 
and getting them to work right, to be sure they had their men there and 
the material there. That is the business. 

BY MR. FRIEDLANDER: 

******* 

A. We did everything we possibly could and knew how to do to 
develop every trade and get every trade correlated and get them moving, 
get them going so that the job would be completed. 

34 Q. Had you ever at any time during the operation of this job had 
any trouble with the plumbing and heating contractor ? A. Not until 
they wouldn’t go ahead and finish the temporary heating as we understood 
their contract included. 

Q. And did you have any complaints by him as to any other trades, 
that they were holding him up, that he couldn’t finish? A. No, I don’t 
believe so. He was very quiet on the job. 

Q. Did you have any meetings at which you heard Mr. Warner dis¬ 
cuss the proposition of how much he had finished his job and what was hol¬ 
ding him up? A. As I recall, he did not complain at any meetings. 

******* 

36 Q. Do you recall whether or not any reply was ever made to any 

demand made by the Warner Company in December of 1953 about this tem¬ 
porary heat ? A. You mean did we answer that letter ? 

Q. Yes. A. I don’t know. 

******* 


38 


(Defendant’s Exhibit 3 is received in evidence.) 
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MR. FRIED LANDER: I would like to read it to the Court if I may. 
This is dated February 12, 1954. I call your Honor's attention 
that it is dated following the other letter. It is addressed to W. Frank 
Warner Company on the stationery of F. H. Martell Company, signed 
by William Sims on behalf of Martell Company, Inc., and reads: 

39 ’’Gentlemen: 

”We acknowledge receipt of your letter of February 11, 1954, 
regarding temporary heat on the above-referenced project. 

”We wish to go on record that we expect you to comply with 
contract requirements the same as we must live up to our contract 
with the Board of Education. 

”We will, however, attempt to oljtain an extra from the Board 
of Education for additional costs incurred by you for temporary heat 
If you wish us to do this, please submit a reasonable itemised 
breakdown of costs incurred which can be substantiated if neces¬ 
sary. 

’’This letter is not to be construed as relieving you of re¬ 
sponsibility of complying with all requirements of your contract" 

* * * 4c # * * 

40 BY MR. FRIEDLANDER: 

Q. Who was the cause of the delay then? It wasn't your company; 
it wasn’t the Board of Education. Who was it? A. Who was it? 

Q. Yes. A. One of the time extras, it was the plasterers* strike 
on the job. The plasterers struck and we obtained an extra from the Board 
of Education for so many days because of the delay of the plasterers’ 
strike. 

In another instance, it was the inclement weather that we had in 
May that resulted in a loss of time for us. 

Q. Excuse me. Wasn't the work up to date in May? A. The work 
may have been up to date in May but we received an extension of time, 

I know, due to inclement weather in May, 1953. It rained an unusual lot 
and we got an extension of time on account of this inclement weather. 

There was a plasterers' strike which was another reason and an iron 
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workers 1 job was the reason we had the delay. 

Q. When was the plasterers T strike ? A. I believe that was in the 
fan of 1953. 

******* 

Q. There is nothing in the progress report which is untrue so far 
as you know, is there ? A. No. 

Q. And the progress reports were written at the time, were they 
not? A. Yes, sir. 

Q. And if the progress reports correctly set out the facts as they 
existed at that time, you would have no difficulty in accepting that as 
correct, would you ? A. No. 

******* 

43 REDIRECT EXAMINATION 

BY MR. INGHAM: 

Q. Mr. Logsdon, I show you the file and ask you whether or not 
you can identify these various papers that are here ? A. This is the change- 
order file. 

Q. What do you mean by "change-orders” ? A. This changes the 

* 

contract. It changes our obligation and the obligation of the people with 

whom we contracted as far as the job is concerned. 

******* 

44 THE WITNESS: Change order No. 14, extended contract completion 
time by 36 days to April 14, 1954 due to sporadic delivery of floor tile as 
it was not available in stock as needed. 

Delivered to the job but subsequently found unsuitable. 
******* 

47 i CARLYLE FRANKLIN WARNER 

was called as a witness by counsel for the Defendant * * * : 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Please state your full name, sir. A. Carlyle Franklin Warner. 
Q. Are you the proprietor or were you the proprietor of W. Frank 
Warner Company? A. Yes, sir. 
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Q. What business are you engaged in? A. Plumbing, heating and 
ventilating. 

* * * * * * * 

48 Q. In other words, who was operating the job as general contractor? 
A. Mr. Martell and Mr. Riddle. 

Q. Mr. Riddle. There was another name that was mentioned here. 
That was Myers. Do you remember Myers ? A. My first acquaintance 
with Mr. Myers was when I met him on the job. 

Q. Who was he working for ? A. Martell Company. 

Q. During the period from October, 1952 through the spring of the 
following year, ' 53, did you have occasion to perform work under your 
contract? A. Yes, sir. 

Q. Did your work proceed orderly or was it delayed during the 
spring of 1953 ? A. We started to get our delays in *53, in the spring. 

49 Q. Do you recall when it was ? A. Yes, sir. 

Q. Can you tell us about it. A. Our delays were first with the 
bricklayers. We had our plumbing roughed in. To explain that, it means 
our pipes, our waste vents were in, the partitions in the walls but we 
couldn’t finish our work until the bricklayers had done their work. In 
some locations it was the bricklayers and in others it was the plasterers. 

In others, the terrazzo men. It was the trades in the final finishing on 
the job before we could come in and do our final finishing. 

Q. Do you recall any difficulties or do you recall who you dealt with 
so far as the Martell Company? A. Mr. Riddle. Most of the conversa¬ 
tions and communications were through Mr. Myers, Mr. Riddle and Mr. 
Brown who was just starting to show up on the job some at that time. He 
would come in every day or so but about that time he took over the job and 
we took them up with Brown. 

♦ * * * * 4c % 

50 Q. What was the operation of the job at the time Mr. Martell was 
living, as compared to after he died? Was there any change in operation- 
personnel? A. Yes, sir, after Mr. Martell's death, Mr. Myers, who 
had started the job originally, left and Mr. Riddle, who had been the 


keyman, I would say, in expediting or coordinating the job, he left. 

Q. Who was operating it then, if you know? Who was operating for 
Martell Company then, at that time, if you know? A. After they left ? 

Q. No, after Mr. Martell died? A. At the time of his death, it 
was Mr. Myers and Mr. Riddle. 

Q. Was anybody else in the picture ? A. Mr. Brown would come 
around occasionally. He was their general superintendent but he had several 
jobs he was looking after. 

Q. Did you ever meet this gentleman seated in the courtroom, Mr. 
Logsdon? A. On several occasions he came to the progress meetings. 

Q. Do you know what his position was ? A. I didn’t know then. * * * 

51 Q. Do you know who took over the company after Martell died ? 

A. Mr. Logsdon. 

* * * * * * * 

Q. As a result of your being on the job, did there come a time 
when you learned that Mr. Riddle and Mr. Myers had left? A. Yes, sir. 

Q. What happened to the job after that? A. The job practically 
came to a stop at that time. The bricklayer soon after that took thirty 
of his men that he had on the job off and he was still behind at that par¬ 
ticular time but he took thirty of his men off and at one of the progress 
meetings—I don’t know whether it was reported in the progress or not— 
but it was brought out at the meeting the different trades, the plasterers, 
acoustical men, the bricklayers, were holding up the job in general. 

52 There was quite a heated discussion at that particular meeting and 
within a week or ten days from that period, the bricklayer took thirty 
of his men off which made the situation even worse. 

Q. Was that during the period that Mr. Logsdon was operating the 
job? A. He had just taken it over, yes, sir. 

Q. You weren’t present when he had any disputes with anybody. You 

didn’t hear any of that? A. No, sir. 

******* 

Q. Mr. Warner, during this period did you have occasion to esti¬ 
mate how much work you had done ? A. Yes, sir. 
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Q. How advanced was your plumbing and heating job ? * * * 

In August of 1953. A. In August of 1953 we were about 80 per cent of 

53 our contract finished. 

Q. What did the balance of 20 per cent consist of ? A. Setting of 
the fixtures and special equipment that we were to set, that was to be 
furnished by others. 

******* 

66 Q. Taking up the question of some rocks, do you know when you 
became involved with some rocks ? A. Yes, sir. 

Q. Do you recall the circumstances under which you happened to 
cut this drain or dig this place ? A. There was a drawing issued to us 
showing the locations and elevations of the drains. 

Q. Was there also shown to you at the time the contract was made 
the result of certain test borings ? A. Yes, sir. 

Q. I show you some papers and ask you to identify them? A. 
Drawing SD-1. SD-1 drawing through SD-4. 

Q. And they are drawings furnished to you by whom? A. By Mar- 
tell Company. 

Q. And do the drawings have the results of test borings ? A. That 
is what these five drawings represent. Site development. 

Q. Would you look at the last drawing or next to the last drawing 
where they have the results of the test borings* ? A. Yes, sir. SD-4. 

67 Q. Looking at SD-4. Now, do the test borings show how many 
were made ? A. There were sixteen. 

Q. And does it show the results of those borings ? A. Yes, sir. 

Q. Does it show any rock ? A. No, sir. 

Q. And that paper was furnished you before you bid on this job? 

A. Our bid was based upon this paper. 

Q. The bid was based upon that paper ? A. Yes. 

Q. Then when you actually started to cut through the ground referred 
to in the drawings, what did you find? A. We encountered rock. 

Q. And, as a result, will you explain to the Court what kind of rock 
you came across ? A. Well, it was a solid flint rock. It had to be 
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worked with an air compressor and handled by hand. It was so hard in 
matter and massive in size that a power machine wouldn’t move it. 

Q. Did you hire the compressor? A. We hired a compressor. 

Q. Did you break up the rock? A. Yes, sir. 

68 Q. How many cubic yards of rock did you remove ? A. I believe 
there were 127 cubic yards. 

Q. Would 122 cubic yards be the correct answer ? A. 122 cubic 
yards would be better. 

Q. Would you tell us what the price of that was ? A. We billed that 
at $15 a cubic yard. 

Q. Is that a fair and reasonable price ? A. That is a price that is 
used and is standard in government contracts and municipal contracts. 

Q. And that is the basis of your $1, 830 claim? A. Yes, sir. 
******* 

69 Q. I show you a copy of a letter from Mr. Senseman. I think he was 
Ihe architect on the job, wasn’t he ? A. Yes, sir. 

Q. Addressed to the Martell Company ? A. Yes. 

Q. Where did you get the copy ? Who sent it to you ? A. This 
was sent to me. 

Q. Who gave you a copy of a letter to the Martell Company ? 

A. Mr. Senseman. 

Q. In that letter is any reference made to your claim of $1,830 ? 

A. Yes, sir. 

******* 

71 Washington, D. C. 

February 23, 1956 

The above-entitled cause came on for further trial at 10 am., before 
the HONORABLE DAVID A. PINE, United States District Judge. * * * 

CARLYLE FRANKLIN WARNER (resumed) 

DIRECT EXAMINATION (resumed) 

BY MR. FRIEDLANDER: 

Q. Mr. Warner, how long have you been in the heating and plumbing 

business ? A. Twenty-two years this Monday. 

******* 
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78 Q. Coming to the question of this temporary heat, do you recall 
having any conversations with Mr. Logsdon or Mr. Brown about the tem¬ 
porary heat problem as late as January or February of — I guess that 
would be 1954, wouldn't it? A. Yes, sir. 

Q. What would happen ? Tell us what was said. A. We started 
the temporary heat just for a few weeks to test out the boilers and adjust 
our controls and then we expected it to be taken over and each week it 
was promised that certain things would be done and it would be taken over. 

Q. Who made that promise ? A. Mr. Brown and Mr. Logsdon. 

Q. And did there come a time in February when you asked Mr. 
Abrams or you yourself made some contract with these people ? A. Yes. 

Q. Do you know whether you or Mr. Abrams handled that? A. Mr. 
Abrams handled that. 

******* 

79 MR. FRIEDLANDER: So far as the excavating work is concerned, 

I think at the end of the hearing of day before yesterday counsel was going 
to get the letter, if he could, dated February 4 marked Defendant Exhibit 
7 for identification. 

I have in my hand the original of this letter, so may we use it ? Will 
you mark this No. 7 and 1 will withdraw the carbon. 

80 THE COURT: Do you offer it ? 

MR. FRIEDLANDER: Yes. 

THE COURT: It will be received. 

fThe letter previously marked for identification Defendant's 

Exhibit No. 7 was recieved in evidence.) 

MR. FRIEDLANDER: May I read this at this time ? * * * 

This is addressed to the Martell Company on the stationery of Ron¬ 
ald S. Senseman, Architect: 

”Re: Wheaton High School 

"Subject: Cost Estimate No. 68." 

Dated February 4, 1954. 

"Gentlemen: 

"We refer you to your cost estimate No. 68 in the amount of 
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one thousand eight hundred thirty {$1, 830.00) dollars for exterior 
trench work done by your mechanical sub-contractor, W. Frank 
Warner Company. 

ft We enclose the report of our site engineer, Mr. Samuel 
Wolf, regarding this matter and this office agrees with his opinion 
as clearly covered in the specification. 

81 "The claim for extra payment is not justified and does not 
meet with our approval. 

(Signed) Ronald S. Senseman." 

Attached to the letter is a letter dated January 30, addressed to 
Ronald S. Senseman and signed by Samuel Wolf. Can we stipulate who 
Mr. Wolf is ? 

MR. INGHAM: He was the site engineer, I believe. 

MR. FRIEDLANDER: Was he employed by the MarteU Company ? 

MR. INGHAM: No; by the architect or the School Board. 

* * * * * * * 

82 BY MR. FRIEDLANDER: 

Q. When did you do this work, do you recaU? A. That was the 
time of year it was done. It was in the dead of winter. It was cold. 

Q. Did you not submit some biU on this item? A. Yes, sir. 

Q. Do you recall whether or not you had been authorized to remove 
the rock? A. Yes, sir, we were authorized. 

83 Q. Who told you to remove the rock? A. Mr. Brown was on the 
job at that time. 

****** * 

Q. Did Mr. Brown teU you to remove the rock? A. I would say 
yes. Yes, Mr. Brown told us to remove the rock. In fact, it had to be 
removed. We were there with the equipment and crew and we had to re¬ 
move it without even being told to remove it. 

Q. As I understand you, you were given some papers which we 
identified day before yesterday, the soil tests. These soil tests that 
you identified didn’t disclose the presence of rock, is that correct? 

A. That is right. 
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Q. How did you discover the rock was there ? A. By digging in 
there with machinery. 

Q. You were digging in there with a machine ? A. Yes, that is 
right. The lines where these sewer lines ran were indicated on the draw¬ 
ing. We had no choice of location for them. They were located for us and 
the elevation was given to us. 

Q. That is indicated in this sheaf of papers ? A. Yes. 

Q. When you ran into rock, did you talk to anybody in the Martell 

84 Company? A. Yes, sir, we brought it to the attention of the super- 
w intendent on the job and we brought it to the attention of the inspector, 

a representative of the Government. 

Q. In other words, there were two people you called it to their at¬ 
tention ? A. Yes, sir. 

Q. As a result of t hat conversation, did you have a conversation with 
Mr. Brown or Mr. Logsdon or whoever was representing Martell Com¬ 
pany ? A. Yes. 

Q. Will you please tell the Court the substance—I know you won’t 
be able to give the exact words. 

MR. INGHAM: Did he say who he had the conversation with? 

BY MR. FRIEDLANDER: 

Q. Do you recall who it was ? A. Mr. Brown. 

Q. Do you recall who was with you at the time ? A. Yes, sir, my 
superintendent. 

Q. Will you tell us the substance of your conversation with Mr. 

Brown relating to this trench and the rock? A. We couldn’t tell at that 
time just how much rock we were going to encounter. The more we dug 
the more we encountered. Since it got to be such an expensive item— 

85 THE COURT: That is not responsive. He asked you what the con¬ 
versation was with Mr. Brown. 

THE WITNESS: They were going to try to get us money and try to 
compensate us for the money we spent through the School Board. 

BY MR. FRIEDLANDER: 

Q. Did the inspector for the School Board say anything at that time ? 
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A. He kept records of the amount of it and he said if they came to him, 
he would have something to discuss, to see if he could get money for the 

rock we encountered. He kept a daily report. 

* * * * * * * 

CROSS EXAMINATION 
BY MR. INGHAM: 

Q. Mr. Warner, you stated you have been in the plumbing and heat¬ 
ing business for 22 years, is that correct ? A. Yes, sir. 

******* 

86 Q. From 1946 until 1952 what was the largest job you bid on? 

A. Eastern Suburban Junior High School. 

Q. What was your bid ? A. Over $200, 000. 

Q. That was your largest bid prior to the Martell Company bid, 
is that correct? A. Yes. 

******* 

Q. About the time that you were bidding on the Martell job, which 
bid was accepted, did you have another bid which was accepted about the 
same time ? A. Yes, sir. 

Q. And what job was that? A. The National Capital Housing. 

Q. Was that referred to as the Highlands Project ? A. The High¬ 
lands Project. 

Q. What was the amount of your bid on that job ? A. Over $500, 000. 
******* 

87 Q. Prior to this time, was there any time when you had a million 
dollars worth of work running at one time ? A. No, sir. 

Q. Have you ever, in any one year, done a million dollars worth 
of work ? A. No, sir. 

******* 

89 BY MR. INGHAM: 

Q. How long did the Highlands job last ? A. It lasted two years. 

Q. Do you recall when that job was to have been completed ? A. 
Within a year. 

Q. Within a year. Did you have delays in that job ? A. Yes, sir. 
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Q. Who were those delays attributable to ? A. Mr. Beauchamp, 
National Capital Housing. 

Q. Who is Mr. Beauchamp? A. He was the builder. 

Q. He was the builder. You have Hied suit against Mr. Beauchamp, 
haven’t you ? A. Yes, sir. 

******* 

91 Q. A great deal of this job, according to your testimony slowed 
down in the summer, is that correct ? A. Yes, sir. 

Q. And at that time you were 85 per cent complete, is that correct ? 
A. Yes, sir. 

Q. How many times did you have occasion in, say, August of 1953 
until you stopped work which was in December, is that correct, the last 
vork you actually did ? 

THE COURT: The last work on this job was in December ? 

MR. INGHAM: The last work he actually performed on this job. 

******* 

92 BY MR. INGHAM: 

Q. Do you know any of the other plumbing, heating and ventilating con 
tractors who submitted bids on the Wheaton High School job ? A. I guess I 
do know them; yes, I know them. 

Q. You know there were several who submitted bids, don’t you? 

93 A. Yes, sir. 

******* 

Q. You entered into this contract, based on your estimate, is that 
not correct ? A. Yes, sir. 

Q. And you were well aware that the contract calls for furnishing 
temporary heat on this job, aren’t you? A. Yes, sir. 

Q. In your estimate, did you make any provision for temporary beat ? 
A. We did not. 

* ****** 

94 BY MR. INGHAM: 

Q. You had a copy of the two specifications, didn’t you ? A. Yes, 
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sir. 
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Q. You had that, didn’t you ? A. Yes, sir. 

Q. And you were aware that under that contract you were to furnish 
temporary heat ? A. No, sir, we agreed not to. 

Q. You agreed not to ? A. No temporary heat was included in our 
bid. 

Q. When did you agree not to furnish temporary heat? A. At the 
time we entered into the contract with Mr. Martell in his office. 

Q. Was that the day the contract was signed? A. In the process 
of signing it. 

Q. And was that deleted from the contract ? A. Yes, sir. 

THE COURT: It was deleted? 

* * * * * * * 

BY MR. INGHAM: 

Q. In other words, when you estimated, you made no provision for 
temporary heat, is that correct? A. Yes, sir. 

Q. Although, by the terms of your contract, you bound yourself to 
furnish temporary heat, is that correct ? A. No, sir. 

THE COURT: What did he say, no ? 

THE WITNESS: Yes. 

THE COURT: How can you say that, Mr. Witness, when the contract 
provides for temporary heat ? Do you understand his question ? 

******* 

BY MR. INGHAM: 

Q. Mr. Warner, you have been in business for twenty-two years. 
This was a four-million dollar project. It is customary, isn’t it, to make 
some arrangement for contingencies when you make your bid? A. Yes, 
sir. 

Q. In other words, have you ever heard of a contract involving four 
million dollars of construction being completed exactly on time ? A. 

That can be answered yes and no. I haven’t heard of one running two years, 
doubling the time. 

Q. And that happened in two cases that you were working on at the 
same time ? A. Yes. 
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Q. Both of them very large contracts ? A. That is true hut there 
is a difference, too. 

Q. In the construction field you have to make provisions for strikes 
from time to time ? A. Yes, sir. 

Q. Did you allow, in preparing your hid for any kind of labor 
strikes? A. No, sir. 

******* 

Q. Mr. Warner, you stated that you customarily make some pro¬ 
vision in submitting a bid for the possibility of strikes, is that right? 

A. Yes, sir. 

******* 

97 Q. Do you recall in July, 1953, a steel strike? 

MR. FRIEDLANDER: Wiat strike ? 

MR. INGHAM: Steel. 

THE WITNESS: Yes, I think there was a steel strike. 

* * * * * * * 

98 Q. Were any of the subs on the job affected by labor strikes ? A. 
They could have bden. 

******* 

BY MR. INGHAM: 

99 Q. Subsequent to that, do you recall difficulty in obtaining 
title? A. Yes, sir. 

Q. And that the contract was extended because of that difficulty ? 

A. I don't recall the contract being extended. I don't know that part of 
it but I do know there was a problem in getting tile. 

Q. In addition to the strikes, do you know the customary provision 
for inclement weather in building on a job ? A. Yes, sir. 

Q. Did you make any provision in your estimate for inclement wea- 

100 ther? A. Yes, sir. 

******* 

Q. Would you look at your bid form and see how many days you did 
allow for inclement weather ? A. Yes, sir. We allowed a total amount 
in moneys of $10, 882. 



Q. How did you arrive at that ? Did you figure that your men would 
be called to the job and the job stopped during the middle of the day or 
just how did you arrive at that figure ? A. Each operation that you go 
through in making up a bid, you allow so much in there for contingencies of 
weather, of possible delays of materials. The figures here on my cap. sheet 
and I have a number of sheets here and it is accumulated from these sheets. 

101 Q. * * * A. Yes, that is the total amount of them there. 

Q. Does that include weather, strikes, failure to deliver material, 
everything ? A. Yes. 

Q. You allowed $10,000? A. Yes, sir. 

Q. You are generally familiar with the heating season in this area, 
aren’t you? A. Yes, sir. 

Q. It usually begins in October, does it not ? A. Yes, sir. 

Q. And you made no allowance at all for the furnishing of temporary 
heat ? A. Maybe I could clarify that. We have made an allowance. The 
allowance that we have made is the allowance for oils to fill the tank, we 
would have been required to pay for the first filling of oil; one man to start 
the boilers, to test the gauges, to test the electrical appliances connected 
with it. There is an allowance for that. 

Q. But nothing to maintain heat in the building while it is being 
plastered and painted and to prevent the pipes from freezing? A. No, 
sir. 

* * * * * * 

104 BY MR. INGHAM: 

Q. Isn’t it customary to get a purchase order from the contractor 
before proceeding to furnish an extra ? A. Yes, sir. 

Q. Did you, in the case of the excavation, obtain a purchase order 
from Martell Company authorizing you to proceed with that excavation at 
an additional cost ? A. No, sir. 

Q. You had copies of the specifications for your use in preparing your 
bid, didn't you ? A. Well, the mechanical specifications and mechanical 
drawings. 

Q. You had these specifications, too, didn’t you? A. After we 
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entered into a contract. At the time we bid the job, we bid the job from 
the mechanical specifications and mechanical drawings. 

Q. You were aware that your subcontract was governed by all the 
provisions of the primary contract, weren T tyou? A. Yes, sir. 

Q. And that you were bound by all the specifications and all the 

drawings of the primary contract? A. I would say, yes, sir. 

******* 

114 Q. Is it customary in your field to have mechanics on the job 
and pay them when they are not working ? A. No, sir, it is not. 

Q. What is the practice ? A. The job either moves ahead and 
you put them on it. 

Q. Or you pull them off, don't you? A. Yes, sir. 

* */ • * * * * * 

115 Q. Mr. Warner, you, your foreman, Mr. Hamilton, or both of 
you attended each of those progress meetings, did you not ? A. Yes, 
sir. 

Q. Now, the purpose of the progress meeting is to explain either 

116 to the contractor, the architect or the owner of the project about 
delays, is that right, one of the purposes ? A. Yes, sir. 

Q. I ask you to glance through those minutes and find, if you can, 
any reference to a complaint by you or your foreman for delays attributable 

to other subs on the job or to the general contractor. 

******* 

THE COURT: Could you not save time and point out to me there is 
no reference if that is your position ? 

MR. INGHAM: Yes. 

***** * * 

MR. INGHAM: I call to the Court's attention there is no reference 
by the Defendant to any complaint of delays during this job. 

BY MR. INGHAM: 

Q. Did you ever notify the plaintiff in writing, complaining of a de¬ 
lay on the job ? A. I do not recall any. 

Q. I refer you to the paragraph entitled "Stoppage of Work," on 
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page 4 of the subcontract between you and Mr. Martell and the provision 
for notifying the contractor in writing within 24 hours of the occurrence 
of any delay. You are familiar with that provision in the contract? A. 
Yes, sir. 

Q. And you did not notify the contractor in writing? A. No, sir. 

Q. You were also familiar with the provision in your contract that 
you could obtain an extension of time, is that correct, by means of such 
a notification? A. Yes, sir. 

******* 

118 REDIRECT EXAMINATION 

BY MR. FRIEDLANDER: 

Q. Mr. Warner, taking up first the question about arrangements 
at the time the contract was made, with reference to expenses of the 
temporary heat or items of that nature, suppose you tell us in substance, 
the conversation which you had, if any, with Mr. Martell at the time you 
signed the contract in reference to this heating problem. Just tell the 
Court. 

******* 

119 MR. INGHAM: Under that, I agree with your Honor. I have another 
ground. 

120 THE COURT: That is, it is varying the terms of the contract ? 

MR. INGHAM: Yes. 

THE COURT: I think on that there is some basis. 

******* 

THE WITNESS: When Mr. Martell’s office would talk about the 
contract and the contract price, they had decided that this building would 
be completed before it would be necessary to run temporary heat. 

121 However, we had an allowance in our bid for a single man to work 
our boilers an eight-hour day shift for approximately three months. 

The purpose of that was to adjust our boilers, correct any dif¬ 
ferences or any problems that we may have had in any of our controls 
and thermostats in the electrical appliances. 

BY MR. FRIEDLANDER: 



Q. Would you look at your papers and tell the Court die amount of 
the temporary heat which had been considered or es tim a te d by you ? 

A. $1,625. 

Q. Was that amount made known to Mr. Martell? A. Yes, sir. 

Q. Tell us what he said about that? A. He thought it was suffi¬ 
cient and we should be finished by that time before it would be necessary 
to have any other heat. 

Q. Mr. Warner, when you testified on cross- ex a min a ti on about 
delays that you accounted for, did you ever, at any time have any delay 
vhich indicated to you that the contract would run longer than one year ? 

A. No, sir. 

******* 

125 Q. In the Martell job, will you tell the Court the real cause of the 
delay, so far as you know? A. So far as I know, we started the job 
on schedule and it seemed to be going along to around 60 or 65 per cent 
of the job on schedule. After Mr. Martell’s death, then it seemed like 
interest in it was lost and it came to a halt and the trades were not coordi 

nated and seemed to work when they wanted to and where they wanted to. 

******* 

RECROSS EXAMINATION 
BY MR. INGHAM: 

126 Q. Mr. Warner, you were aware, were you not, that Mr. Martell 
had a heart attack the preceding November, is that right? A. Yes, sir. 

Q. And that his activity was limited entirely from then until his 
death, the following July ? A. No, because I saw him on the job several 
times. 

Q. Was he on the job at all in December? A. I could not recall 
the exact date or time but it was several times that Mr. Martell was on 
tie job. 

Q. You do recall his heart attack in November? A. Yes, sir, 
and when he came out he was back on the job several time s. His wife 
used to drive him. 

Q. How many months after his heart attack was it that he made 
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his first appearance on the job? A. Several months. 

Q. Several months later ? A. Yes, sir. 

Q. Who was his general superintendent during that period ? A. Mr. 
Myers was on the job, the job superintendent. 

Q. Who was his general superintendent ? A. Mr. Brown. 

Q. Mr. Brown; was Mr. Brown on the job frequently during that 
period ? A. He would make a daily visit to it. 

127 Q. And Mr. Brown also attended the progress meetings, did he not? 
A. Yes, sir. 

Q. The purpose of those meetings was to coordinate all of the work 
on the job, isn T t that so ? A. Yes, sir. 

Q. And that the contractor, the architect and the owner would try to 
iron out any difficulty between the subs and push their work along, is not 
that so ? A. Yes, sir. 

Q. And the architect and the general contractor specifically were 
trying to push the masonry contractor and the plaster contractor, is not that 
so ? A. Yes, sir, I would say so. 

Q. In other words, the purpose of it was for them to coordinate the 
w>rk and get them going ahead and keep on schedule, is not that so ? A. 
Yes, sir. 

Q. And to your knowledge, did the general contractor do that very 
thing ? A. I think he made an effort. I think he tried. 

Q. He made an effort to do that ? A. Yes, sir. 

* * * * * * 4c 

131 BY MR. INGHAM: 

Q. You have complained about delays on this job. Did you experience 
any delays yourself ? A. With my own organization ? 

Q. Or your material suppliers ? A. No, sir. 

******* 

Q. In addition to the temporary heat called for in paragraph 39, you 
also are aware of the provision in architectural specifications, Section D, 
subsection 4 referring to temporary heat? A. Yes, sir. 

Q. You saw those at the time you made your bid, didn't you? 



A. I did not see that. We did not have that specification at the time we 
made our bid. 

Q. They were available to you ? A. Yes. 

132 Q. All these plans and specifications were made available to you? 

A. Yes. 

Q. And Johnson Service Company supplied you with certain mater¬ 
ials on the job, did they not ? A. Yes, sir. 

Q. What were those materials ? A. Oil burners. 

Q. Did you have any delay on receipt of material from them as a 
result of their insistence upon getting guaranteed payments ? A. Not 
as far as holding the job up. 

Q. They insisted Martell guarantee payments, did they not? A. 
Maybe so. 

Q. But, is not that a fact they did insist on such guarantee payments ? 
A. Yes. 

♦ * * * * * * 

. FURTHER REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Mr. Warner, during the course of the job there were certain serv¬ 
ices that the Martell Company performed for you, were there not ? A. 

Yes. ****** 

135 Q. For this extra. Now, calling your attention to Plaintiffs Exhi¬ 
bit 4 and the portion thereof which has been referred to in one of these 
letters written in reference to material to be excavated, it comes under 
Section 36, 36-2-H on page 36-2, provides "Should latent soil conditions, 
other than hard material as referred to above, necessitate special sup¬ 
ports for piping and/or appurtenances, including the removing of unsuit¬ 
able material and refilling with gravel or other material, the contract 
prices will be adjusted. Perform any such work as directed by the archi- 

136 tect." 

Now were you or weren’t you directed to remove this ledge of rock 
which was in the path of the drain ditch or trench ? A. Yes, sir. 

Q. Who told you to do it ? A. The architect and the representative 
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for the Government, Mr. Phipps. 

Q. Now, in the removal you had to move that rock out of there after 
you broke it up, did you not? A. Yes, sir. 

Q. What did you put in place of it ? A. Put the gravel base in the 
bottom and suitable filler over it. That was accepted and inspected. 

Q And the claim for the $1820 was based on this section H, is that 
correct? A Yes, it is. 

MR. FRIEDLANDER: I have no other questions. 

FURTHER RECROSS EXAMINATION 
BY MR. INGHAM: 

Q. Just one in connection with the back charges, Mr. Warner, I 
ask you whether or not this is the signature of your foreman, Mr. Hamil¬ 
ton? A. Yes, that is his signature. 

137 Q. As I understand your testimony, it was that these back charges 
were not authorized in writing, is that right, just verbally ? A. Yes. 

Q. Here is a total of $1,469.41 in back charges and I ask whether 
each one of those are not authorized by your representative or yourself ? 

A. Yes, sir, they are signed by my superintendent. 

******* 

138 THE COURT: Let me ask you: As I understand it you were the sub¬ 
contractor for the heating and ventilating and plumbing ? 

THE WITNESS: Yes, sir. * * * 

THE COURT: Now so far as the heating and ventilating are con¬ 
cerned, when was that completed? 

THE WITNESS: We finished around September or October as far 
as we could possibly go. 

THE COURT: Did that complete your job ? 

THE WITNESS: No, sir. 

THE COURT: What more was there to do ? 

THE WITNESS: We had grilles and registers to put on after the 
plaster, we had fixtures to set after the terrazzo men got the tiles down. 

THE COURT: I am speaking of heating and ventilating. Let’s keep 
this straight. 
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THE WITNESS: We had to wait for the floors to go down for the 
heating before we could set out units. 

THE COURT: You mean furnaces? 

THE WITNESS: No, sir, I am speaking of the heat unit that goes 
against the walls in the individual rooms. 

THE COURT: Radiators. 

THE WITNESS: Similar to it. They call it a unit heater. It has 
a coil and a fan in it. 

THE COURT: So you could not put them in until the flooring and 
walls were completed, is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: And the floors were terrazzo ? 

THE WITNESS: In some instances they were asphalt tile and in 
some instances cement. They varied throughout the building. 

THE COURT: When was it you got the heating and ventilating 
completed ? 

THE WITNESS: We did not complete it in its entirety until around 
December. 

* * * * * * * 

141 THE COURT: So far as the plumbing was concerned, that was 
roughed in early ? 

THE WITNESS: Yes, sir. 

THE COURT: You had nothing to do except install the fixtures ? 

THE WITNESS: Yes, sir. 

THE COURT: You could not do that until the walls had been com¬ 
pleted and the tiling on the bathroom floors if it was tiling had been com¬ 
pleted, isn’t that correct? 

THE WITNESS: Yes, sir. 

THE COURT: Now, were you delayed in that plumbing work? 

142 THE WITNESS: Yes, sir. 

THE COURT: When were the floors and the walls in such shape that 
you could complete the plumbing work? 

THE WITNESS: They were — from September and October on until 
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December. As the tile came in, they were having trouble apparently 
with the tile and the tile men would give us a room and we would go as 
far as we could, and when the floormen got through, we would set the 
lavatories, we were all over the building. We would work in one spot a 
few days and then work in another spot as best we could. 

THE COURT: You attribute the difficulty to the plaster contractor 
and tiling contractor ? 

THE WITNESS: It was the coordination of all of them. 

THE COURT: As I read these progress reports, on October 5 which 
was before the contract was supposed to be completed, you stated that: 
"The heating subcontractor agreed that no other trades were holding him 
up except in minor cases and that all convectors and unit heaters could be 
installed immediately throughout the building in readiness for firing up the 
boilers. It was agreed that all heating could be finished up this month and 
the heating plant put in temporary operation in about a week." 

THE WITNESS: i It was true for temporary operation, yes, sir. 

143 THE COURT: No, this progress report says "the heating contrac¬ 
tor—" you are the heating contractor, aren’t you? 

THE WITNESS: Yes, sir. 

THE COURT: "—agreed that no other trades were holding him up 

except in minor cases," is that true ? 

****** 

THE COURT: Is that correct? 

THE WITNESS: Minor instances, yes, sir. 

THE COURT: Then you also said on that date except for minor set¬ 
backs the plumbing was pretty much up to date and up to schedule ? 

THE WITNESS: Yes, sir. 

THE COURT: So you were not set back by the failure of anybody at 
fiat time, were you ? 

THE WITNESS: Yes, sir, we could not complete our job, we could 
not complete our drains. 

THE COURT: Except for minor setbacks ? 

******* 
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144 THE COURT: What did the masonry subcontractor have to do, put 
up the brick walls? 

THE WITNESS: All the interior partitions as well. 

* * * * * * * 

THE COURT: He was the one that was behind beginning about August, 
wasn't he? He was behind and the plasterer was behind? 

THE WITNESS: Yes, sir. * * * 

THE COURT: And the same was true o£ the tile men, the terrazzo 

men? 

THE WITNESS: Yes. 

145 THE COURT: They have to follow the masonry contractor, isn't that 
right? 

THE WITNESS: Yes. 

THE COURT: You see, I do not know anything about building. You 
have to assist me. 

THE WITNESS: You have to coordinate these things. You get the 
walls up and then you bring the next trade in so they can go around in a 
circle, or at least move in a progress direction. * * * 

THE COURT: Why was it that the Martell Company had to pay your 
material men? I guess they are material men, Johnson Service Company, 
is that a material man? 

THE WITNESS: Yes, sir. 

THE COURT: American Filter Company? 

THE WITNESS: Yes, sir. 

THE COURT: Campbell? 

THE WITNESS: Yes, sir. 

THE COURT: Nugent? 

THE WITNESS: Yes. 

146 THE COURT: Powers? 

THE WITNESS: Yes, sir. 

THE COURT: Are they all material men? 

THE WITNESS: Yes, sir. 

THE COURT: Why was it that the Martell Company paid them in¬ 
stead of your paying them? 
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THE WITNESS: Mr. Abrams would know that. He kept the records and 
affairs of the company, the handling of the money that came through. * * * 

149 Leonard Abrams * * * 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. What is your name ? A. Leonard Abrams. 

******* 

Q. During the period of 1952 beginning with October, and running 
through the year 1952 and part of 1953, were you employed by the Warner 
Company? A. I was not employed by the Warner Company. I maintained 
an office for them. 

Q. What sort of work did you do ? A. Accounting and business 
management. 

******* 

150 Q. Will you take your requisition sheets and will you indicate to 
the Court what requisitions you made and what representations did you 

151 make in making the requisitions as to how much work you had com¬ 
pleted? A. The requisition sheets were made on the 25th of each month 
unless a Sunday came in and then we made them on the 26th for the work 
and material that was furnished through that month and from the time of 
the preceding requisition. 

Now on August 25 we had completed $388,932 worth of work which 
represented 87 per cent of the contract and that requisition was honored in 
full. 

Q. By "honored in full," you mean it was paid? A. The amount 
we requisitioned. In other words, they checked and recognized that the 
amount of work had been done. 

******* 

152 Q. What was your next requisition ? A. September 25 in the sum 
of $396,433 which represented 88.6 per cent of the job. 

Q. What was the difference in percentage of the work done between 
those two dates ? A. 1.6 per cent. 

******* 
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Q. Now, will you take up your next requisition? A. The next 
requisition which was honored by the Martell Company October 26 work 
completed, labor and material, $421,963 which was 94.4 per cent of the 
entire contract. 

153 Q. What additional labor costs ? A. $9,277 worth of labor. 

Q. And the progress was, what per cent of progress was that? 

A. Well, 94.4. Actually, between the requisitions, the money that we 
got, we got nothing for labor because we had kept putting material on the 
job. In other words, the material on August 25 was $238,353 and on 
October 26 it was $265,000, and in the meantime, we put $18,000 worth 
of labor but we only got paid for the material. We got nothing for our 
labor in those two months. * * * 

Q. During that period were you in contact with the Martell Com¬ 
pany through billing? Did you bill them? A. We billed them a final 
statement but it was not honored. 

Q. When was that? A. I don't have it with me. It was evidently 

around the first of the year. I billed them the completed job. 

******* 

155 Q. Now, when was the last labor charge which would indicate to you 
that the job was finished? A. Including the January—actually December 
30 we had the last sheetmetal man on the job straightening out the duct- 
w>rk. January 3 we had some plumbers cleaning up. The week aiding 
January 3 and from then on, we also had a sheetmetal man to straighten out 
there three different weeks in January. 

Q. Now, ignoring for the purposes of this inquiry the time that these 
people went back to finish up work or correct work, will you tell us when 
the last basic work was done ? A. The last full pay roll was, well, the 
plumbing, I have to go either by the plumbing and heating — 

Q. Take them up separately. A. The last sheetmetal man went 
in there on the week ending the 24th of January, two men to finish up their 
work. 

156 Q. Will you go back to the last full pay roll for sheet metal? 

A. We had two men working there every week, the foreman, the shop 


foreman and the job foreman were the only two sheetmetal men on the job. 

Q. You did not have any laborers on sheetmetal? A. No. 

Q. They were finishing up? A. That is right. 

Q. What did you have on plumbing? A. We had a plumber in there 
on January 10. We had another plumber working the week ending January 
3 but this was just one man in addition to the temporary heat man we kept 
there. 

******* 

Q. What sort of plumbing was done according to your records by 
the number of men between October and January? A. Well, these would 
be the men to put—that is what you call placing fixtures. 

Q. Placing fixtures ? A. That is right. The last of the job. 

157 Q. Taking the total amount of pay roll and labor costs on this job, 

vhat percentage does it run on the entire job ? A. The actual pay roll 
was over 30 per cent, the actual labor. 

Q. There has been some evidence in this case that 18 or 20 percent 
would be authorizable for a job of this size, what is the difference in dol¬ 
lars and cents between 20 per cent of the entire job cost and the 30 per 
cent ? A. We figured 18 to 20 per cent would be $95,000 and we spent 
$137,000 excluding the $1800 temporary heat on that. Actually we spent 
$139, 000 on labor. 

Q. Have you your records for the item which we will call temporary 
heat? A. Yes. 

Q. Will you give the Court the items that you have there ? A. We 
filled the boilers on October 16, the oil tanks, the 10,200 gallons of fuel 
oil and we ran that to check the boilers and the heating system to see that 
it was working correctly and we—I did not charge that, I charged that on 
the regular job, that ope period of about a month. I did not take the extra 
labor until November 15. 

Q. November 15? A. November 15. The only thing we had, we 
had to put a separate crew to handle the heating of the boilers. 

Q. What is the cost, total cost of the extra crew? A. The wages 
alone was $5, 714.28 from November 15 until February 28. 
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Q. Is February 28 the day that you left? A. We quit. 

******* 

THE COURT: That is labor ? 

THE WITNESS: Yes, Then on top of the money, we have the men's 
overhead which is our taxes on the men, two per cent social security, 3 
per cent for insurance, 2.7 for unemployment. We figure a 15 per cent 
overhead on handling the payroll. 

THE COURT: What does that all come to ? 

THE WITNESS: $5,714.28 plus $847.14 and the profit on the labor 
of $571.43 or a total of $7,132. 85. 

Q. Does that include any cost of oil? A. No. 

Q. Did you pay for any oil? A. We paid for the first filling, 

$687. 38. 

******* 

159 Q. And the actual oil cost was paid by the Martel! Company? 

A. After the first filling. 

Q. They paid for that ? A. Yes. 

Q. Did you ever have any personal contact with anybody in the Mar- 
tEll Company ? A. Yes. 

Q. Will you tell us the time first? A. The week of February 28. 
Mr. Warner and I were called up to the Martell office presumably with an 
intention of settling our differences because 1 had made claim for the 
temporary heat and the job delay. 

Q. You mean by the additional pay roll? A. That is right. 

Q. And we came in the office and Mr. Logsdon was there and then 
Mr. Simms came in and instead of discussing our affairs, it seems that 
the whole meeting went off on a tangent Nothing happened and at that 
time I told them that Friday would be the Iasi: day that we would keep 
any men on the temporary heat job. 

Q. That was after you sent the letters and were going to pull die 
men off? A. Yes. After. We were called for a meeting and I thought 
we would discuss our differences but this was not done, there were no 
differences discussed. * * * 
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CROSS EXAMINATION 
BY MR. INGHAM: 

* * *Q. And you stated that your last requisition for a draw was 
October 26 ? A. That is the last one that was honored. 

Q. Now, up to that point you had received $376, 766.60, is that 
correct ? A. What did you say the figure was ? 

Q. $379, 766. 60? A. That is right. 

Q. At that point the materials from Johnson Service Company had 

been furnished to you? A. Yes. 

* * * * * * * 

162 THE WITNESS: We had gotten $279, 000 out of the job that was bid 
at $447,000 on which we ran over on labor to the extent that they had lost 
on the job so we did not have—if we did not get the money from them, we 
did not have the money to pay the suppliers so we gave them an authoriza¬ 
tion; In other words, they would not give us the check direct, we gave 
them authorization to pay any number of suppliers that were still on the 
job which I think amounted to $50,000. That is how they paid Johnson 
Service. 

MR. INGHAM: That is what I am trying to get to, Mr. Abrams. 

* * * Q. However, they had paid on your behalf in excess of the 
sums owed on the contract isn’t that so ? 

******* 

163 Q. Here is a list and it is not disputed, Exhibit A, and these are 
your material people who were paid by Martell. And that list totals in 
excess of the amount you were entitled to receive under the contract, isn’t 
that right? A. That is right. 

Q. Therefore, that is why you did not receive anything in excess 

from Martell, in excess of $379,000-some odd ? A. That is right. 

******* 

165 THE WITNESS: Excuse me. Do you mind if I interpose this: 

Mr. Ingham asked me a question why we did not pay. On October 26 
when I made my last requisition we were getting ready to go broke. We 
had already spent $127,157 for labor on an $80,000 job and on top of that, 
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we had to put out $19,000 more before we got the job dooe. That is why 
we could not pay the suppliers. If we had had unlimited capital back of us, 
we could have paid them. 

* * * * * * * 

BY MR. INGHAM: 

166-167 Q. How long were you performing this service of maintaining an 
office for Mr. Warner ? A. About ten years. 

Q. And do you recall his testimony about his previously high accept¬ 
ed bid was around $200,000? A. $200,000-some odd on Eastern Suburban. 
Q. And these two jobs totaled about a million dollars ? A. $960,000- 

odd. 

Q. What was his capital status at that time ? A. At the time we were 
in these jobs ? 

Q. At the beginning ? A. At the beginning. 

Q. At the beginning of these two jobs ? A. At the beginning of these 
jobs, we had a capital of around $180,000 and when we got through with 
them we were broke. 

******* 

169 Q. Isn’t it possible that some of his difficulty could have been from 
underbidding his job? A. No, anything could happen but on this particular 
job it was not underbid. 

Q. On the Highlands Job, it was not underbid? A. No. 

Q. Would your statement remain the same if I advised you or if 
you learned that the other bids on this particular contract ran anywhere 

from ten thousand to fifty thousand in excess of Mr. Warner’s ? 

******* 

170 RUSSELL BROWN 

was called as a witness in rebuttal by counsel for die Plaintiff and, having 
been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. INGHAM: 

Q. Will you state your full name. A. Russell Brown. 
******* 
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A. I was with Martell Company since 1944 to 1955. 

Q. And in what capacity were you with Martell Company? A. I 
started out as a superintendent and I have been general superintendent 
since about 1946. 

Q. And during the course of the Wheaton High School job, you were 
general superintendent for Martell? A. That is right. 

Q. How long have you been in the construction business ? A. About 
thirty-some years. 

Q. You were familiar with the Wheaton High School job ? A. Yes, 
very familiar. 

Q. Did you have occasion to be on the jobsite ? A. I was on the 
jobsite practically every day, sometimes twice and in September, I took 
the job over myself and finished it. 

Q. September of what year ? A. 1953. 
******* 

172 Q. During the course of this construction, did you encounter unusual 

delays ? A. No, just regular run for a job of that size. 

Q. Did you have any particular difficulty with your masonry con¬ 
tractor ? A. Well, I had some difficulty but I have with all the subcontrac 
tors. You have a certain amount of difficulty with them. 

Q. Mr. Brown, did you attend the monthly progress meetings ? 

A. Yes, I was there. 

Q. Do you recall whether or not at any of those meetings, Mr. War¬ 
ner complained about being delayed because of other subs ? A. I don't 
recall it. I haven't read the minutes since. 

Q. Did you have any difficulty with adverse weather conditions on 
this job ? A. Yes, it was very bad. We started the job, I believe, in 
November, if I remember right—I am not too sure about that but it started 
raining at that time and we had one terrible winter. We had to purchase 
a bulldozer to operate. We couldn't get anything in and out of the job. 

Q. As a result of that inclement weather, were you granted an ex¬ 
tension of time by the architect and School Board to complete your 
contract? A. Yes, we were granted extra time. 
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Q. In addition to weather, did you encounter any difficulty by strikes? 
A. Yes. 

* * * * * * * 

Q. Other than weather what difficulties did you encounter with your 
progress on the job ? A. Well, we had strikes on the job. 

Q. Do you recall what strikes you had? A. Well, I know one strike 
we had in the fall. It was between the carpenters and lathers. 

Q. Was that a jurisdictional strike ? A. Yes, it tied the job up 
around a month, I believe. 

Q. That was in the fall of what year? A. '53. 

Q. Did you have any other strikes ? A. I don't remember. It 

* 

seems to me there was a little troible there at one time but I don't just re¬ 
member too well. It has been a good while ago. 

Q. I show you these papers, Mr. Brown, and ask you whether or 
not you can identify them? A. Yes, that is right. 

174 Q. What are these papers that I hand you? A. They are additional 
time for tie-ups on the job. 

THE COURT: I could not hear you. 

THE WITNESS: They are for additional extensions of time for tieups 
on the job. 

******* 

175 BY MR. INGHAM: 


Q. Mr. Brown, you stated that you attended the progress meetings 
each month? A. Yes. 


******* 


Q. At any of those meetings, did Mr. Warner make a complaint 

about delays ? A. Not that I know of. 

******* 

180 Q. Mr. Brown, in accordance with your recollection of the schema¬ 
tic drawings as of October 14, 1952 did the drawings show die waste tank? 
A. Oh, yes. 

Q. They did? A. Yes. 

Q. And all those drawings were made available to Mr. Warner? 



A. Yes, that is right. 

Q. Mr. Brown, do you recall any instance in which Mr. Warner 
was delayed from prosecuting his work as a result of the flooring contrac¬ 
tor? A. No, Mr. Warner’s work all went in ahead of the flooring con¬ 
tractor. 

Q. If he stated he was delayed because of the flooring contractor, 

181 he is in error, is that correct? A. That is right, yes. 

CROSS EXAMINATION 
BY MR. FRIEDLANDER: 

******* 

195 Q. Who was actually operating the company in July of 1953, the 

196 Martell Company. A. Well, Mr. Martell was living until the 21st 
cf July. 

Q. Yes, after his death, who operated it? A. Well, most of my 
dealings after his death was with Mr. Simms and Mr. Riddle. 

Q. Now, Mr. Riddle left? A. That is right. 

Q. How about Mr. Myers? How long did he stay? A. He left 
in September, I believe. 

Q. What had been his job before that ? A. He was superintendent 
on the job. 

Q. On this particular job ? A. Yes, that is right 

Q. And he left in September ? A. That is right. 

Q. Do you know why he left? A. Well, he was kind of a restless 
fellow. He did it because he figures there wasn’t much of a future in the 
company and he wanted to get in with another company. 

******* 

197 Q. Did you have any difficulties with Mr. Logsdon? A. No. 

Q. Did Mr. Myers have any difficulty? A. Not that I know of. 

Q. When you say not that you know of, were you present at any time 
when they had any disputes ? A. No. 

Q. Did you ever talk to Mr. Myers ad to why he was leaving ? Q. 

I told you that reason, that he was leaving because he figured there wasn’t 
much of a future in the company any more and he wanted to get in with 
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another company. 

******* 

198 Q. When did the company liquidate or begin to liquidate? A. Well, 

there was no work figured after Mr. Martell passed away. 

******* 

200 THE COURT: Was there ever a time when Mr. Warner had a labor 
force, whether it was a superintendent or whether it was some mechanic, 
or both who were on the job doing nothing, waiting for some other sub¬ 
contractors to complete their job so these men could get busy and do their 
job? 

THE WITNESS: No, sir. 

******* 

201 THE COURT: I want to know whether his men were delayed so he 
did not get the full utilization of their services because of delays on the 
parts of other subcontractors in doing work which had to be done before 
this final plumbing work was done ? 

THE WITNESS: Not any more than the regular run of the job. It 

all has to go together. All the subs have to work together on the job. 
****** * 

203 Washington, D. C. 

February 24, 1956 

The above-entitled came on for further trial at 10 o’clock a. m., 

before the HONORABLE DAVID A. FINE, United States District Judge. 
******* 

205 WILLIAM SIMS 

was called as a witness by counsel for the Plaintiff * * * 

DIRECT EXAMINATION 
BY MR. INGHAM: 

Q. Will you state your full name ? A. William Sims, S-i-m-s. 

Q. And your address ? A. 4512 Bayne Street, Rockville, Mary¬ 
land. 

Q. What is your occupation ? A. Certified Public Accountant. 

Q. Was there a time that you were connected with the Martell 
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Company? A. yes/.sir. 

******* 

THE COURT: You say you are still connected with them? 

THE WITNESS: Yes, sir, I am still the treasurer and assistant 
secretary of the corporation. 

BY MR. INGHAM: 

* * ***** 

206 Q. Mr. Sims, were you familiar with the Martell Company con¬ 
tract with the Wheaton High School job? 

******* 

Q. You did attend the progress meetings that were held at the Whea¬ 
ton High School job ? A. Yes, I did. 

Q. Do you recall seeing Mr. Warmer and his foreman, Mr. Hamil¬ 
ton? A. At least a portion of them he was there. I do not recall whe¬ 
ther he was there all the time. 

Q. To your knowledge, did Mr. Warner or his foreman Hamilton 

ever protest about delays on the job ? A. To my knowledge, no. 
******* 

207 Q. Under the contract who was to furnish temporary heat on this 
job ? A. The mechanical subcontractor, W. Frank Warner Company. 

Q. Did he so furnish temporary heat ? A. For a portion of the 

time. 

Q. And when, if you recall, did he discontinue furnishing tempor¬ 
ary heat? A. I believe it was on February 26, 1954 he discontinued. 
******* 

211 Q. Mr. Sims, on this contract did you have occasion to determine 

whether or not your subcontractors were paying for material and supplies ? 
A. Yes, sir. 

Q. And from time to time during the course of the job, would you 
check on that ? A. Yes, sir. 

Q. Do you recall making any checks with regard to Mr. Warner’s 
material men ? A. Yes, sir. 

* * * * * * ♦ 
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213 BY MR. INGHAM: 

Q. Mr. Sims, do you recall whether or not you had any delays on 
that job? A. Yes, sir. 

Q. Do you recall the occasions, what caused the delays ? A. Yes, 
the first delay that I can recall was caused by bad weather and then — 

THE COURT: When was that? 

THE WITNESS: That was during the late fall and winter of '52 and 
1 53. The fall of ' 52 and the following winter, immediately after the job 
started. Later on, during the year of 1953, we had, I believe three strikes. 
I do not recall the exact dates of those strikes. 

BY MR. INGHAM: 

Q. As a result of these delays did you obtain an extension of time 
in which to complete your contract ? A. Yes, sir. 

Q. Do you recall the total number of days that your time was ex¬ 
tended to ? A. We received an extension in total of 181 days. 

******* 

214 Q. Mr. Sims, are you also familiar with Mr. Warner's claim for an 
extra resulting from encountering the rock condition in that area? A. 

Yes, sir. 

Q. Did you request of the architect that that be considered as an 
extra? A. We did. 

Q. Was your request granted or denied? A. That was denied. 

Q. In connection with Mr. Warner's claim for four additional drain 
tiles, were you able to obtain the original drawings, schematic drawings? 

A. Yes, we were. 

Q. Where did you obtain those ? A. We had them in our office on 
record. They were the drawings that we used to bid the job. 

Q. Were those drawings made available to Mr. Warner ? A. Yes, 

215 sir. 

MR. INGHAM: You may inquire. 

CROSS -EXAMINATION 
BY MR. FRIEDLANDER: 

******* 
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220 Q. Where are the letters that you mentioned, the correspondence 
relating to the time you paid these bills which are listed on Exhibit A, 
the material people ? A. I believe we have some correspondence here. 

Q. Can you tell me, without looking at the correspondence, from 

memory when those bills were paid? A. Over a period of time, I can tell -- 

******* 

223 Q. When you paid these bills, were you paying them on the basis 
of a contract they had with Warner or were you paying what they billed 

you? A. We paid what the Warner Company authorized you to pay. 

******* 

224 Q. Why were you delaying the payments to these people ? A. Be¬ 
cause the claims made against — one of the claims anyway against our 
bonding company and others that we knew of exceeded the balance due on 
Warner’s contract. 

Q. In other words, you were having some difficulty with these people 
in that the claims were higher than the amount of Warner’s contract? 

A. Not than the amount, but the balance due on Warner’s contract. 

Q. Now, sir, will you tell me about temporary heat? What is your 
experience in relation to the item temporary heat? How often have you had 
occasion to contract for it or be involved in it ? A. Well, almost every 
job that lasts during or near the winter season requires temporary heat. 

Q. What do you mean by "temporary heat* ? A. The heat re¬ 
quired as called for under the plans and specifications for temporary heat 
and the heat necessary to maintain the temperature required to do plaster¬ 
ing work, painting work and other work. 

225 Q. When was the plastering work and the painting work commenced on 
this job ? A. I do not recall. 

Q. It was prior to November, was it not, 1953? A. I do not know. 

Q. Temporary heat is that temporary heat item which the heating man 
allows so you can finish the job, painting and plastering, right? A. Not 
necessarily what he allows. It is temporary heat required. 

Q. Excuse me for the use of words, sir. Say it is the heat pro- 
vided for so that the plasterer and painter can complete his job? 
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A. It is the heat required to do that work. 

Q. From your experience in this business, how long did it take the 
painter to complete his contract, so far as psrinting is concerned? I am 
not speaking of going back to fix things that are wrong. A. I do not know. 

Q. Then you are not able to tell the Court how much temporary heat 
was due under this contract from the facts ? A. What do you mean how 
much heat was due ? 

Q. How much temporary heat was required to be furnished, what 
period of time ? A. Well it was required during the late fall and winter. 

226 Q. Now, I understand you have said late fall and winter. Was the 
painting finished before the winter ? A. I do not believe so but I am not 
sure. 

Q. Do you know whether the plastering was finished before the 
winter set in? A. I am not sure. I do not know. 

Q. Yet on the basis of your account you claim certain items of 
temporary heat, don’t you ? A. Yes, sir. 

Q. What period of time does that encompass ? For instance, you 
paid the Brooklyn Company $744.10. What period of time did that cover? 
A. That was from the time that Mr. Warner left off furnishing temporary 
heat. 

Q. 28th of February, 1954? A. It could have been. 

Q. Until when ? A. As I recall, it was the 26th. 

Q. 26th? A. Until there was no longer need for temporary heat. 

Q. When was that? A. I do not remcunber exactly when we quit 
furnishing temporary heat. It could have been when the job was taken 
over by the School Board. 

* * * * * * * 

228 Q. I see. Now, sir, can you tell us under what theory this tem¬ 
porary heat was charged, the plumbing? A. It wasn't charged on a 
theory as far as I am concerned. It was charged on the fact that it was 
included as part of W. Frank Warner's contract and he refused to comply 
with that contract further. 

Q. What portion of the contract was it charged under, if you know? 
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A. I don’t know the section number or anything but I do know that it was 
in the contract. 

* * * * * * * 

231 Q. Why did you have to ask for an extension of time in July of 1953 

when the job was running on schedule ? A. Just because the extension 
of time was asked for in July, does not mean that the delay was caused 
in July. 

* * * * * * * 

237 Q. You do not know what the arrangements were ? A. Regarding 
Tdiat ? 

Q. The extensions. A. I know the arrangements regarding the 
extensions. 

Q. You know what the papers say. Did you know how they were 
arrived at ? A. Yes. 

Q. Who handled that for the Board of Education ? A. We made 

our request to the architect. He dealt with the Board of Education. 

* * * * * * * 

238 Q. Were you present at any conference relating to the delivery of 
the building ? A. Between who ? I mean we spoke to the architect. 

Q. I am speaking of the architect. Were you present at any con¬ 
ference with him about the delivery of the building? A. Well — 

Q. Were you present ? A. I was present several times when the 
delivery was mentioned. 

Q. All right. Tell us the first time that any discussion of the de¬ 
livery of the building took place. A. I do not know the first time but it 
was mentioned at several progress meetings. 

Q. And the progress meetings would reflect that, wouldn’t they? 

A. Possibly. 

Q. Did they? A. I do not know. 

Q. Were you present at any time during March or April of 1954 when 
there was some discussion about further extensions ? A. I believe we had 
discussions with Mr. Senseman’s office regarding that. 

* * * Q. Mr. Sims, I said were you present at any conference 
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239 with Senseman or his office and now you tell me that most of it was 
done by telephone or correspondence. Were you present at any conference 
Ibr an extension in March or April of 1954? A. I do not know whether it 
was during that period or not. 

Q. Can you tell me, sir, why did you request the extensions in March, 
April or May of 1954 ? What was the basis of that? A. Due to delays 
beyond our control. 

Q. When did the delays occur ? A. As I stated before, during the 
winter when the job first started and during the remainder of the year, the 
following year due to strikes. 

Q. You tell me, sir, if you know when the strikes occurred and how 
long they lasted and what were they? A. They are in these change orders. 

Q. Do you have any memorandum? A. I don’t remember the exact 
dates or the length of the strikes, no, sir. 

Q. Who made up those orders ? A. I assume these were made up 
by the Board of Education. 

240 Q. Who made up the original application? A. Martell made appli¬ 
cation. 

Q. Who for Martell Company? A. Could be different people. I do 
not know who made each application. 

Q. Was there any strike prior to July of 1953? A. Without refer¬ 
ring to these, I do not know. 

Q. Do you have a memory of the strikes ? A. Yes. I do know there 
were strikes. 

Q. Do you remember about the strikes, who struck first of all, from 
your memory? A. As I recall, the first strike was—I am not sure— 

I think it was the steel strike. 

******* 

Q. What other strike, do you remember? A There was a juris¬ 
dictional strike, I believe, between the carpenters and lathers. 

******* 

Q. Would you say that that jurisdictional strike tied up the job? 

241 A. Yes. 


Q. Was it a serious thing that tied up that portion of the job for any 

length of time ? A. It was serious, yes. 

* * * * * * * 

242 BY MR. FRIEDLANDER: 

Q. You had had weather in the late fall and winter of 1952 and 1953 
you said? A. Yes, sir. 

Q. You anticipated that? A. Not that much. 

Q. When you took the contract for one year, you anticipated you 
would have bad weather, didn’t you? A. Some, yes. 

Q. What arrangements did you make for Mr. Warner when you ap¬ 
plied for these unusual long continuances or extensions, sir ? Did you talk 
to him about it? A. Not to my knowledge. We were not required to talk 
to him. 

Q. Did you ever receive a letter from Mr. Warner, telling you that 
this temporary heat business was getting out of hand and that he would ex¬ 
pect payment for it after the first month or that is from November on ? 

A. As I recall, there was a letter received from him something to the 

243 effect that it was getting out of hand and as of such a date he would 
no longer furnish it. 

Q. I show you Defendant’s Exhibit No. 1, would you examine that, 
sir, and tell me whether you ever saw it before ? A. What was your 
question ? 

Q. Had you ever seen that before ? A. Yes, I believe I had. 

Q. What answer did you make to it? A. As I recall, the answer 
acknowledged receipt of this letter and stated that we would expect Mr. 
Warner to furnish temporary heat as called for in his contract as we were 
obliged to live up to our contracts. 

Q. Isn’t it a fact that you did not answer that letter at all but you 
answered the letter of February 11th in which he told you that he was pul¬ 
ling the men off the job of temporary heat and you answered on February 
12 ? A. That could be the letter that I am thinking about. 

Q. Why didn’t you answer this one, sir? A. I don’t know that it was 
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not answered. 

Q. Do you recall answering it? A. I don’t recall answering it my¬ 
self, no. 

Q. Do you know what the decision was made by the Board of Direc¬ 
tors or by the officials as to what they were going to do about that? 

244 A. About this letter ? 

Q. About the claim for the reimbursement ? A. Yes. 

Q. What was the decision, sir? A. That no additional payment 
would be made. 

Q. When did you reach that conclusion, sir ? A. After the receipt 
of this letter. 

Q. And then after December 9, 1953 you knew you were not going 
to make any payment ? A. None other than his contract payments. 

Q. I mean, nothing extra for this ? A. That is right. 

Q. Is that the letter of February 12 that you referred to? A. Yes. 

Q. Now, you mentioned in there you were going to ask the Board of 
Education to make a special allowance. A. For an extra, yes, sir. 

Q. Did you ever do it ? A.. Yes, we did. 

Q. Where is your letter of application to the Board of Education? 

A. 1 do not know. 

Q. When did you make it ? A. Sometime after this date. 

245 Q. Did you tell Warner you were making it? A. We did in this 
letter. 

Q. Did you tell him when you made it and send him a copy of vfaat 
you had made ? A. I do not know whether we did or not. 

Q. You didn’t have an itemized statement at that time, did you? 

A. Not at the date of this letter. 

Q. Did you get an itemized statement from him? A. We received 
the bill. I do not know whether it was itemized. 

Q. When you received the bill, you asked for compensation from 
the Board of Education? A. Yes, sir. 

Q. When did you do that? A. Sometime after this. 

Q. Did you do it orally ? A. In writing. 
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MR. FREED LANDER: Do you have that copy there, counsel? 

MR. INGHAM: I am trying to find it. 

BY MR. FRIEDLANDER: 

Q. What did you request them to do? A. To the best of my recol¬ 
lection, these requests were made to the architect, through the architect 
to the Board of Education. 

Q. What was the basis of your claim? A. The basis that Mr. War¬ 
ner used as his argument ? 

246 Q. He used as his argument the fact that you had been negligent in 
handling the job, didn’t he ? A. He never accused us in writing of being 
negligent on anything to my knowledge. 

Q. Did he accuse you orally? A. Not to my knowledge. 

Q. Why did he suggest that you pay for this ? A. I do not know 
why he suggested it exactly but I do know that his reasons were used by us 
in asking for additional money for him. 

Q. You adopted his reasoning? A. Those were the only reasons 
that we had. 

* * * Q. Now, I show this to you: This was sent by you on Janu- 

i 

ary 22, is that correct? A. Yes. 

Q. That was when you got the bill. Now was it before that or after 
that that you applied to the Board of Education for this special allowance ? 
A. After that date, I believe. 

Q. Then the February 11th letter and the February 12th letter was 
after that ? A. Yes, sir. 

****** * 

247 Q. Let me ask you this, Mr. Sims: I have in my hand the progress 
reports and I am going to ask you if you ever reported at any meeting or 
anybody ever reported in your presence about the strikes or about the de¬ 
lays and about the request for extensions ? A. They were discussed at 
those meetings. I do not know whether they are included as a part of those 
minutes. 

Q. Do you ever recall any discussion about strikes in any of these ? 
A. Yes, during any strike, of course it was brought up at a progress 
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meeting because it affected the progress of the job. 

******* 

248 Q. Then can you tell us what discussion you ever had or that was 
had with Warner, in your presence, by anybody in the Martell Company 
relating to temporary heat after February 1 ? A. As I recall, the only 
conference that I attended regarding temporary heat was one in which we 
attempted a settlement with Mr. Warner. 

Q. When was that, sir ? A. I do not recall exactly when it was. 

I believe it was in April or May of 1954. 

******* 

249 REDIRECT EXAMINATION 

BY MR. INGHAM: 

Q. Mr. Sims, in requesting these extensions for the time of com¬ 
pletion, would any benefit inure to the contractor if an extension were 
granted? Would you benefit financially ? A. No, sir, we would re¬ 
ceive no additional money for extensions of time. 

Q. But during that period that the time was extended, your over* 
head would continue, would it not? A. Yes, sir. 

Q. You allocate so much overhead to every job, don't you? A. 
Yes, sir. 

Q. And during the extended period of tiime did you maintain em¬ 
ployees on the job ? A. Yes, we had employees on the job. 

Q. And they were doing work? A. Yes. 

Q. In other words, there would be no benefit to you in any request 
jbr extension, is that right? A. No, sir. 

250 Q. Mr. Friedlander asked you with reference to the discussion of 
strikes at the progress meetings^ He overlooked calling to your attention 
the meeting of November 2nd, 1953. I ask you to refresh your recollec- 

f* 

tion by looking at those minutes and seeing whether or not Mr. Warner 
or his superintendent, Mr. Hamilton, was at the meeting and whether 
or not there was a discussion of strikes ? A. Mr. Hamilton, foreman 
for W. Frank Warner Company, attended the meeting. In the last para¬ 
graph of the minutes reference is made to the approval of an extension 


of time of 60 days and also it refers to the fact that the lather strike is 
still in progress and this situation is entirely beyond the general contrac¬ 
tors control. 

* * * * * * * 

252 Q. On these fourteen bids for plumbing, hpw did Warner* s compare 
with the others in price? A. It was lower, much lower. 

Q. How much lower ? A. Approximately — 

Q. The next lowest bid to Mr. Warner’s? A. The next lowest bid 
was this one of $456,000. 

Q. Approximately $10,000 higher than Warner’s ? A. Yes. 

Q. What was the average of the bids of the fourteen, roughly ? 

A. I would say the average bid offhand was about $460,000, to $470,000. 

Q. And do you recall what the highest bid was ? A. I believe it was 
$491,000. 

Q. They range anywhere from $491, 000 to $45$000 with Warner’s 
low of $447,000 ? A. Yes. 

Q. In your progress meeting of June there is a statement that the 

253 job was on schedule. That would mean on schedule taking into con¬ 
sideration previous extensions having been granted, would it not ? A. Yes 
it would. 

* * * * * * * 

258 FURTHER REDIRECT EXAMINATION 

* * * * * * * 

259 THE COURT: I think you said in August, 1953 the job was running 
on schedule ? 

THE WITNESS: To the best of my knowledge it was, sir. 

260 THE COURT: And then you stated "on schedule" meant that the job 
was on schedule according to the termination date as extended? 

THE WITNESS: Yes, sir. 

THE COURT: And that you had approved two extensions ? That is, 
a 60-day and a 30-day extension? 

THE WITNESS: I believe that is true. 

THE COURT: So that would carry the job to January 12 at that time, 
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is that right ? 

****** * 

THE COURT: Then According to schedule' 1 to your mind would mean 
that from August to January it was necessary to perform that remaining 
13 per cent? 

THE WITNESS: Well, I believe Mr. Abrams was referring to the 
plumbing and heating work being that per cent complete, not the job as a 
vfcole. 

THE COURT: Is that it? 

THE WITNESS: Yes, sir. 

******* 

261 THE COURT: I noticed on May 11, 1954 you asked for 36 more days 
because of sporadic delivery of floor tile ? 

THE WITNESS: Yes, sir. 

THE COURT: Wasn't that floor tile in long before May 1, 1954? 

THE WITNESS: A great portion of it was but I believe that they are 
referring to the tile that had to be replaced due to faulty tile and it could not 
be received when necessary. 

******* 

262 THE COURT: I think that is quite crucial in this case whether the 
delays were caused by the failure of other subcontractors for which this 
defendant would not be responsible or whether they were caused by mat- 

263 ters beyond the control of the contractor such as weather and strikes. 
I know the reasons given in these extension orders. They are favorable 

Id your position but sometime the reasons given for extension orders are 
only the reasons given for extension orders. I want to know the true rea¬ 
sons. 

MR. INGHAM: It didn't even dawn on me because I have no reason 
Id question the veracity of the architect. 

THE COURT: They are entirely in conflict with the progress reports 
vhich repeatedly speak of the delays of the various contractors, principally 
the masonry contractor. 
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MR. INGHAM: The testimony as we have it now is that the progress 
meetings were not concerned with extensions of time asked for by the con¬ 
tractor to the architect and the architect in turn either recommending or 

not recommending it to the School Board. 

♦ * * * * * * 

265 HUGH DAVID LOGSDON 

a witness called by counsel for the Plaintiff in rebuttal was examined and 
testified as follows: 

DIRECT EXAMINATION 

******* 

268 Q. You attended these progress meetings, did you not ? A. That 
is correct. 

Q. Do you recall whether or not Mr. Warner or his foreman was at 
Ihose meetings ? A. At the majority of them, the vast majority of them. 

Q. To your recollection did Mr. Warner or his foreman ever com¬ 
plain about delays caused by his subcontractors on the job? A. Not to 
my knowledge. Although I would not say absolutely. At times he did corn- 

269 plain and say some of them were in his way and we endeavored at 
that time to correct this situation and have him push on. 

Q. Is it normal in a job of this kind to have some delays between 
the various subs ? A. Yes, it is normal. It is the expected thing. 
******* 

Q. Do you recall during the progress of this job any undue delay 
caused by subcontractors interferring with the work of Mr. Warner ? 

A. Not of an undue nature, no. 

Q. Do you recall delays caused by other conditions such as strikes, 

270 weather and so forth? A. That is true. 

Q. And those were more extensive delays ? A. That is correct. 
******* 

273 CARLYLE F. WARNER 

was called in rebuttal as a witness by counsel for the Defendant * * * 

274 ******* 
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275 CROSS EXAMINATION 

BY MR. INGHAM: 

******* 

277 THE COURT: * * * The sub-contractor agreed to provide heat. 

The contract expired October 14, 1953 but it was subject to extensions 
and was extended. Those extensions were granted because of reasons 
which were not the fault of the principal contractor. Then it would seem 
to me that Warner Company is required to furnish heat because that is 

his contract. If they were, however, caused by the fault of the principal con¬ 
tractor or his agents, other subcontractors, I do not think that the burden 

278 of furnishing the heat should be shouldered by the Warner Company 
and there is where I am having my difficulty because there is where it seems 
to me to be a conflict between the progress reports and the reason given in 
the extension orders so you can be thinking that over, gentlemen, in order 
to give me all the assistance you can factually on it and that is the big point 
in this whole case as I see it. 

****** * 

279 THE COURT: I will hear you. 

I will adjourn now so you can get your thoughts organized about the 
principal problem that I think confronts me: Whether or not the contrac¬ 
tor is responsible for extending this job in the succeeding winter or whe¬ 
ther it was caused by conditions beyond his control in which case I think 
the subcontractor would have to bear his burden because he contracted to 
do it. 

******* 

280 OPINION OF THE COURT 

THE COURT: As I have said before, there is no dispute as to these 
items which I am about to read: the amount of the original contract; the 
additions shown on Exhibit A of the complaint; die deductions shown on 
Exhibit A except for the item of $700 as to which there is now agreement, 
namely, that it should come out; the payments made on behalf of die De¬ 
fendant to its subcontractors and material men and, lastly the Martell 
back charges. 
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281 I will take up the additions claimed by the Defendant as to which there 
is dispute. 

As to the change in the type of sinks, I find that that change was 
made by the Warner Company and accepted by the principal contractor and 
even though there was no formal order, it should be allowed as a credit to 
the Warner Company under the Shapiro decision. 

As to the claim for excavating work, as I have indicated, the sub¬ 
contract makes the original cost specifications, et cetera, a part thereof. 
The specifications provided that test borings had been made and the results 
indicated; that the data is for the information of the bidders but that the 
bidders were expected to examine the site and decide for themselves the 
character of the materials to be encountered and that the owner did not 
assume responsibility for variations in sub soil quality or conditions at 
locations other than as shown at the time excavation was made. 

It would appear to me that the subcontractor assumed the responsi¬ 
bility of the principal contractor and can not recover on this item. 

In respect to the four additional floor drains, I find that they were 
furnished and accepted and although there was no formal order, I am of 
the opinion that a credit should be allowed the Warner Company for the 
four additional floor drains which were not included in the plans and spe¬ 
cifications; again acting under the authority of the Shapiro case. 

282 As to furnishing and installing the 550-gallon waste oil tank, that 
does not appear on the plumbing and heating plans nor in the specifications 
but appears only in the schematic plans. I don’t believe the plumbing con¬ 
tractor and the heating contractor is bound by the schematic plans when 
he signed his contract and that so far as he is concerned, this is an extra 
and should be allowed. The contractor and owner received it and have the 

i 

benefit of it. While there was no formal order in the sense of a written 
older, just as in the other cases, there was that parol agreement and 
again I rely on the Shapiro case. 

Now, as to this principal dispute involving the reciprocal claims 
for the cost of temporary heating during the winter of 1953 and 1954, the 
contract provided that temporary heat was included in the subcontractor’s 
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contract but the contract was to be completed on October 13, 1953. How¬ 
ever, there was provision in the contract for its extension from time to 
time. The contractor, therefore, knew that it might be extended into the 
winter of 1953 and 1954 and it was his responsibility, if extended by rea¬ 
son of conditions not caused by the general contractor or its agents. The 
evidence shows that there were some delays caused by some of the other 
subcontractors, particularly the masonry contractor, but, on the other 
hand, the indisputable evidence is that the contract was extended into the 

winter and through the winter by the owners and the architect for 
reasons which are clearly not the fault of the contractor or its agent. I 
am, therefore, of the opinion that the Warner Company is responsible for 
maintaining that heat through that winter. The Warner Company’s claim 
against the Martell Company will, therefore, be denied and the Martell 
Company’s claim against the Warner Company for heat furnished, beginning 
in February, in the amount claimed will be granted. 

As to the claims for damages growing out of alleged additional labor 
costs by reason of delays not attributable to the Defendant, more particu¬ 
larly in connection with the claim that it was necessary to hold the labor 
force intact at least to some extent and that it was not possible to utilize 
their services to the fullest extent during the delayed period because of 
acts of other subcontractors, I am of the opinion that the Defendant has 
not sustained his burden of proof of showing that there was this additional 
cost or the amount thereof and the claim is, therefore, denied. 

Now is that clear to everybody ? 

* * * * * * * 
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Plaintiffs Exhibit No. 1 

[Filed April 25, 1956] 

BOARD OF EDUCATION OF 
MONTGOMERY COUNTY 
MARYLAND 

Wheaton Senior High 
(School) 

AGREEMENT BETWEEN CONTRACTOR AND OWNER FOR Construction 
WORK ON THE PUBLIC SCHOOL AT Wheaton, MARYLAND. 

THIS AGREEMENT made the 14th day of October, 1952, by and between 
F. H. Martell Company, Incorporated hereinafter called the CONTRAC¬ 
TOR, and the BOARD OF EDUCATION of Montgomery County, Maryland, 
hereinafter called the OWNER: 

WITNESSETH that the CONTRACTOR and the OWNER for the 
consideration hereinafter named agree as follows: 

ARTICLE 1. The Contractor agrees to provide all the materials and to 
perform all the work shown on the drawings and described in the speci¬ 
fications entitled Architectural and Mechanical Specifications for Wheaton 
Senior High School, Volumes 1 and 2 of Job No. 629, including Addenda 1, 

2 and 3 prepared by Ronald S. Senseman, acting as, and in these contract 
documents entitled the Architect, and to do everything required by the Gen¬ 
eral Conditions of the Contract, the Specifications and the Drawings, ex¬ 
cept for the changes and omissions called for by Alternates Numbers Five 
and Seven. 

ARTICLE 2. The Contractor agrees that the work included in this agree¬ 
ment shall be completed in its entirety on or before the expiration of three 
hundred sixty-five calendar days from the date of this agreement and that 
time is of the essence of this agreement, and that in case of his failure to 
complete his work in its entirety with said time, he will pay to the Owner 
liquidated damages in the sum of One Hundred Dollars per day for each day 
that the work remains incomplete after the expiration of said time. 
******* 

ARTICLE 7. The Contractor and Owner agree that this agreement, the 
drawings and specifications, constitute the contract and that they are 
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fully a part of the contract as if hereto attached or herein repeated and 
that for themselves, and each of them, their successors, personal repre¬ 
sentatives and assigns, hereby agree to the full performance of the cove¬ 
nants herein contained. 

******* 


Plaintiffs Exhibit No. 2 

[Filed April 25, 1956] 

AGREEMENT, made between F. H. MARTELL COMPANY, INC., 
herein called ’’Contractor, ” and W. FRANK WARNER COMPANY, herein 
called ’’Sub-Contractor. ” 

RECITALS 

Contractor (as General Contractor) agreed, under date of October 14, 
1952, with Board of Education of Montgomery County, Maryland, Owner 
(and herein so-called), to furnish work, material, and labor in and about 
the erection and construction of a Wheaton Senior High School, to be located 
at Dalewood Drive and Randolph Road, Wheaton, Maryland, which work, 
material, and labor are to be done and furnished in accordance with the 
requirements of the terms of said contract and of the General Conditions, 
and the specifications therefor, furnished, or to be furnished, by Ronald 
S. Sense man, hereinafter called ’’Architect, ” all of which General Con¬ 
ditions and specifications, and the drawings and plans to which said General 
Conditions and specifications relate, are referred to in said contract and 
made a part thereof, together with such additional drawings, plans, and 
specifications as the Architect may hereafter furnish as addenda or by way 
of supplement and require Contractor to consider a part of its contract with 
Owner. 

Sub-contractor has proposed to sub-contract with Contractor for the 
furnishing by Sub-contractor of the hereinafter described part of the said 
work, and Sub-contractor’s bid or proposal for so doing has been accepted 
by Contractor. 
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******* 

n. SCOPE OF WORK. Sub-contractor shall, to the satisfaction of 
Contractor and Architect, provide all of the materials, labor, tools, equip¬ 
ment, facilities, etc., requisite in the performance of, and shall perform, 
all of the work mentioned in the specifications (including supplements and 
addenda thereto, if any) and shown on the drawings prepared by the Architect 
and identified by the signatures of the parties hereto; and shall pay for all 
materials and labor, and all consumable tools, and the rental of all rented 
tools, equipment, and facilities, and all freight, haulage, and transportation 
costs in connection with the delivery of materials, tools, equipment, and 
facilities to the building site, for the following branches or portions of the 
work, namely: 

Furnish labor, materials and equipment required to do and complete the 
STORM DRAINAGE SYSTEM in accordance with Section 36 of the specifica¬ 
tion; PLUMBING in accordance with Section 38 of the specification; HEAT¬ 
ING AND VENTILATING in accordance with Section 39 of the specification. 

Temporary Heat as specified in Section 39 paragraph 45 (A) and (B) is 

included as a part of this contract. 

******* 

All work under this contract shall be complete in accordance with and 
as required by the Contract drawings, specification, including the General 
and Special Conditions thereof, and addenda as enumerated in Article I 
hereof. 

******* 

XX. WINTER WORK. Should the fixed time for Sub-contractor’s per¬ 
formance hereunder be extended into the winter months by causes beyond 
the control of Contractor, Sub-contractor agrees to execute its work with¬ 
out additional cost to Contractor. 

XXI. REMOVAL OF OBJECTIONABLE WORKMEN. Contractor may 
require Sub-contractor to dismiss any workman, or workmen, or others 
employed on the work, whom Contractor or Architect may deem incompe¬ 
tent, improper, or a hindrance to the progress of any of the work on the 
structure; whereupon, such workman, workmen, or others, shall be 
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discharged, and any so discharged shall not be again employed on any part 

of the work without the written consent of Contractor. 

♦ * * * * * * 

XXIX. STOPPAGE OF WORK. Should Sub-contractor be obstructed 
or delayed in the prosecution or completion of: the work by the act, neglect, 
delay, or default of Contractor, or Architect, or any other sub-contractor 
employed by Contractor upon the work, or by any damage by fire, lightning, 
earthquake, or cyclone, or by strikes or lockouts in the trade beyond the 
control of Sub-contractor, then the time herein fixed for die completion 
of the work shall be extended for a period equivalent to the time lost by 
reason of any or all of the causes aforesaid; but no such allowance shall be 
made unless a claim therefor be presented by Sub-contractor in writing to 
Contractor within twenty-four hours of the occurrence of such delay. If 
the parties hereto cannot agree upon the length of such extension, it shall 
be decided by arbitration as provided at XII hereof. No charge shall be 
made by Sub-contractor for storage of materials, tools, and equipment on 
the work, and no claim shall be made by it for damages for any such 
delay or cessation of work. 

If, as a result of any strike, lockout, fire, lightning, flood, earthquake, 
or tornado, or any other causes beyond its control. Contractor is obstructed 
or prevented from performing any work on said structure, and considers it 
inadvisable to receive materials therefor, then Sub-contractor shall, upon 
notification from Contractor, cease deliveries to and performance of any 
work hereunder at the structure until such time as, in the opinion of Con¬ 
tractor, conditions are such that it is advisable to resume operations on 
said structure. Sub-contractor agrees to resume delivery of materials 
and performance of this work as required by written notification to it by 
Contractor. No claim for damages shall be made by either party hereto 

on account of any cessation of work for the causes aforesaid. 

******* 

XXXI. MATERIAL CLAIMS. In case Contractor shall receive notice 
of any claim for labor and/or material furnished to Sub-contractor in carry¬ 
ing out this contract, while money owing to Sub-contractor remains in 
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the hands of Contractor, the latter may exercise either of the following 
options: 

(a) It may withhold a sufficient sum to meet any such claim or 
claims, until the matter shall be adjusted between Sub-contractor 
and such claimant or claimants; or 

(b) In order that there will be no delay or stoppage in the pro¬ 
gress of this work, Contractor may, within five days after notice of 
such default on the part of Sub-contractor, pay any such bill directly, 
either in part or in whole, after giving Sub-contractor twenty-four 
hours’ written notice of intention so to do, such payments to be charged 
to Sub-contractor. 

It is understood, however, that nothing herein contained shall be con¬ 
strued as impairing the right of Contractor to hold Sub-contractor or its 
surety liable under any bond furnished by Sub-contractor for any breach 
of the same. 

******* 

XUV. VERBAL AGREEMENTS. Subcontractor agrees that no 
claims can or will be asserted by it against Contractor in respect of 
changes in or additions to this agreement unless such modifications or 

changes have been reduced to writing and signed by both parties hereto. 
******* 

XLVI. COMPLETION. Sub-contractor shall complete the several 
portions and the whole of the work comprehended in this agreement by and 
at the time or times stated below: 

Subcontractor to execute his work in a manner and at such times as 
to allow completion of the entire project by October 13, 1953. 

Damages for delay, caused by this subcontractor, shall be at the 
rate of $100.00 per calendar day. 

XLVn. PRINCIPAL CONTRACT. It is agreed that, except in such 
instances, if any, as may be herein otherwise specifically provided. Sub¬ 
contractor is bound to Contractor by the same provisions and to the same 
extent that Contractor is bound to Owner by the principal contract, so far 
as any such terms and provisions are applicable to the sub-contract work. 

* * * * * * 4c 
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Plaintiffs Exhibit No. 3 

[Filed April 25, 1956] 

ARCHITECTURAL SPECIFICATIONS FOR WHEATON 

SENIOR HIGH SCHOOL 

******* 

SECTION - C 
GENERAL CONDITIONS 

******* 

21. TIME FOR COMPLETION AND LIQUIDATED DAMAGES: 

******* 

It is further agreed that time is of the essence of each and every 
portion of this contract and of the specifications 'wherein a definite and 
certain length of time is fixed for the performance of any act whatsoever; 
and where under the contract an additional time is allowed for the comple¬ 
tion of any work, the new time limit fixed by such extension shall be of the 
essence of this contract. Provided, that the Contractor shall not be charged 
with liquidated damages or any excess cost when the delay in completion of 
the work is due: 

(a) To any preference, priority or allocation order duly issued by 
the Government; 

(b) To unforeseeable cause beyond the control and without the fault 
or negligence of the Contractor, including, but not restricted to, acts of 
God, or of the public enemy, acts of the Owner, acts of another contrac¬ 
tor in the performance of a contract with the Owner, fires, floods, epi¬ 
demics, quarantine restrictions, strikes, freight embargoes, and unusu¬ 
ally severe weather; and 

(c) To any delays of subcontractors occasioned by any of the causes 

specified in subsections (a) and (b) of this article: 

******* 

25. CHANGES IN WORK: 

(A) No changes in the work covered by the approved contract docu¬ 
ments shall be made without having prior written approval of the Owner. 
Charges or credits for the work covered by the approved change shall 
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be determined by one or more, or a combination of the following methods: 

* * * * * * * 

26. CLAIMS FOR EXTRA COST: 

(A) No claim for extra work or cost shall be allowed unless the 
same was done in pursuance of a written order of the (Architect) (Engineer), 
as aforesaid, and the claim presented with the first estimated after the 

changed or extra work is done. 

******* 

38. ARCHITECT’S AUTHORITY: 

(A) The Architect shall give all orders and directions contemplated 
under this contract and specifications relative to the execution of the work. 
The Architect shall determine the amount, quality, acceptability, and fit¬ 
ness of the several kinds of work and materials which are to be paid for 
under this contract and shall decide all questions which may arise in rela¬ 
tion to said work and the construction thereof. The Architect’s estimates 
and decisions shall be final and conclusive, except as herein otherwise 
expressly provided. In case any question shall arise between the parties 
hereto relative to said contract or specifications, the determination or 
decision of the Architect shall be a condition precedent to the right of 

the Contractor to receive any money or payment for work under this con¬ 
tract affected in any manner or to any extent by such question. 

(B) The Architect shall decide the meaning and intent of any portion 
of the specifications and of any plans or drawings where the same may be 
found obscure or be in dispute. 

(C) Any differences or conflicts in regard to their work which may 
arise between the Contractor under this contract and other contractors 
performing work for the Owner shall be adjusted and determined by the 
Architect. 

SECTION - D 
SPECIAL CONDITIONS 

1. EXAMINATION OF SITE: 

(A) Bidders are requested to visit the site or building, compare 
the drawings and specifications with any work in place, and inform 


* 
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themselves of all conditions, including other work, if any, being performed. 
Failure to visit site will in no way relieve the successful bi dd er from nec¬ 
essity of furnishing any materials or performing any work dial may be re¬ 
quired to complete work in accordance with drawings and specifications 

without additional cost to Owner. 

* * * * * * * 

4. TEMPORARY HEAT: 

(A) Contractor shall provide at his own expense temporary heat as 
necessary to protect all work and materials against injury from dampness 
and cold and to dry out buildings. Fuel, equipment and method of heating 
shall be satisfactory to Architect. See requirements in detail spec i ficati on s 
for temperatures to be maintained for application of work under the various 
trades. 

* * * * * * * 

SECTION 1 

EXCAVATING AND GRADING FOR BUILDING 

1. GENERAL NOTES: 

(A) Include all excavating, filling, rough grading and related items 
necessary to complete work shown on drawings and specified herein. The 
work under this heading is limited to excavation, filling, backfilling and 

rough grading in connection with building operations. 

******* 

1. SUB-SURFACE SOIL DATA: 

(A) Test borings have been made and results indicated on drawings. 
Data shown is for general information of bidders. Bidders are expected 
to examine the site and the record of investigations and then decide for 
themselves the character of materials to be encountered. The Board of 
Education will not assume responsibility for variations of sub-soil quality or 
condition at locations other than places shown and at time investigation was 
made. 

******* 

(E) Material to be excavated shall be noia-classified and shall 
include all earth or other materials encountered in excavating and grading 
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operations included herein. The contract price is understood to include 
the removal of all such material to the depth and extent indicated on the 

drawings and herein specified. 

* * * * * * * 


Plaintiffs Exhibit No. 4 

[Filed April 25, 1956] 

MECHANICAL SPECIFICATIONS FOR WHEATON SENIOR 
HIGH SCHOOL 

******* 

SECTION 36 
STORM DRAIN SYSTEM 

******* 

3. INSTALLATION: 

******* 

(E) Material to be excavated shall be non-classified and shall include 
all earth or other materials encountered in trenching operations specified 
herein. The Contract Price is understood to cover the removal of all 
such materials to the depth and extent indicated on the drawings and herein 
specified. 

******* 

(G) Grade trench bottom evenly to insure uniform bearing for the 
full length of all pipes. Cut holes as necessary for joints and joint making. 
Excavate rock or other hard material to at least 4 inches below the pipe 

at all points and refill such space and all other cuts below grade with sand 
or fine gravel firmly compacted. 

(H) Should latent soil conditions, other than hard material as re¬ 
ferred to above, necessitate special supports for piping and/or appurten¬ 
ances, including the removing of unsuitable material and refilling with 
gravel or other material, the Contract Price will be adjusted. Perform any 
such work as directed by the Architect. 
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******* 

SECTION 39 

HEATING AND VENTILATING 

******* 

45. TEMPORARY HEAT: 

(A) Provide temporary heat from the heating plant as soon as it 
can be placed in operation for this purpose. Provide used radiation or 
other second hand used pipework or other means available to the extent 

of furnishing about 1/3 of the amount of heating surfaces as shown on draw¬ 
ings at points as shall be designated. Old trap and valves used for tills 
temporary work shall not be reused. The condensate shall be passed direct 
to the sewer. Set temporary radiators away from walls to permit easy ac¬ 
cess to all surfaces. 

(B) All cost of imperial and labor to provide temporary heat shall be 
included in this contract. 

* * * * * * * 


Plaintiffs Exhibit No. 8-a 


[ Filed April 25, 1956] 


March 2, 1954 


W. Frank Warner Company 
3110 M Street, N.W. 

Washington, D. C. 

RE - Wheaton High School 

Gentlemen: 

Due to the fact that your temporary heat men were taken away from 
the above referenced project on Friday, February 26, 1954 at 4:00 P. M. 
it has been necessary for us to employ temporary heat men to complete 
this job. This is your notification that all costs incurred in this connec¬ 
tion will be charged to you. 


Very truly yours, 

F. H. MARTELL CO., INC., By: William Sims 


WS/p 
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Plaintiffs Exhibit No. 9 


[Filed April 25, 1956] 

BOARD OF EDUCATION OF MONTGOMERY COUNTY 

Date May 11, 1954 


CHANGE ORDER NO. 14 
To F. H. Martell Co. 

Contractor for Wheaton High School 

Owner, The Board of Education of Montgomery County, Maryland. 

Contract dated: October 14, 1952. 

You are hereby instructed, subject to the provisions of the above- 
named contract, to make the following changes therein: 

Extend contract completion time by thirty-six (36) days to April 14, 
1954 due to sporadic delivery of floor tile as it was not available in stock 
when needed, as tile being used in lieu of yellow tile delivered to the job 
but subsequently found to be unsuitable, in accordance with architect's 
letter dated May 6, 1954, and to (add to deduct from) the contract, in ac¬ 
cordance with the contract, the sum of - 0 - Dollars ($ ). There will 

be an extension of 36 calendar days for completion. 

Amount of Original Total Additions Total Deductions Contract as re 
Contract vised to date 


$ 2, 541,600.00 


Attest: 

E H. Norris 
Secretary 

Approved: 

R. S. Senseman 
Architect 


$ 18,163. 50 $20, 079. 00 $2, 539, 684. 50 

BOARD OF EDUCATION OF MONTGOMERY 
COUNTY, MD. (Owner) 

By (Illegible) 

President 


Accepted: F. H. Martell Co., Inc., 

By: William Sims, Treasurer 
(Contractor) 
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Plaintiffs Exhibit No. 9 (Cont'd) 

BOARD OF EDUCATION OF MONTGOMERY COUNTY 

Date January 18, 1954 

CHANGE ORDER NO. 11 
To F. H. Marteil Company 
Contractor for Wheaton High School 

Owner, The Board of Education of Montgomery County, Maryland. 

Contract dated: October 14, 1952 

You are hereby instructed, subject to the provisions of the above- 
named contract, to make the following changes therein: 

Extend contract completion time by fifty-five (55) calendar days 
to March 8, 1954, due to stell strike by the steel fabricators, and in 
accordance with architect's letter dated January 8, 1954, and to (deduct 
from add to) the contract, in accordance with the contract, the sum of 
- 0 - Dollars ($ ). There will be an extension of 55 calendar days 

for completion. 

Amount of Original Contract as Re- 

Contract Total Additions Total Deductions vised to Date 

$2,541,600.00 $12,754.50 $20,039.00 $2,534,315.50 

BOARD OF EDUCATION OF MONTGOMERY 
COUNTY, MD. (Owner) 

By (Illegible) 

Attest: President 

F. H. Norris 
Secretary 

Approved: Accepted: F. 

. * 

R. S. Senseman By 

Architect 


H. Marteil Co., Inc. 
William Sims, Treasurer 
(Contractor) 
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Plaintiffs Exhibit No. 9 (Contid) 

BOARD OF EDUCATION OF MONTGOMERY COUNTY 

Date November 19, 1953 

CHANGE ORDER NO. 10 
To F. H. Martell Company 
Contractor for Wheaton High School 

Owner, The Board of Education of Montgomery County, Maryland. 

Contract dated: October 14, 1952 

You are hereby instructed, subject to the provisions of the above- 
named contract, to make the following changes therein: Extend contract 
completion time by thirty (30) days to January 12, 1954, due to labor strikes 
entirely beyond control as outlined in Architect’s letter of November 10, 
1953, and to add to the contract, in accordance with the contract, the sum 
of - 0 - Dollars ($ ). There will be an extension of 30 calendar days 

for completion. 

Amount of Original Contract as Re- 

Contract i Total Additions Total Deductions vised to Date 

$ 2, 541, 600. 00 $12, 754. 50 $20,039. 00 $2, 534,315. 50 

BOARD OF EDUCATION OF MONTGOMERY 
COUNTY (Owner) 

By H. Stanley Stine 
President 


Accepted: F. H. Martell Company, Inc. 
$ $ £ 

By William Sims, 
Treasurer 

(Contractor) 


Attest: 

F. H. Norris 
Secretary 

Approved: 

R. S. Senseman 
Architect 
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Plaintiff's Exhibit No. 9 (Cant'd) 

BOARD OF EDUCATION OF MONTGOMERY COUNTY 

Date July 28, 1953 

CHANGE ORDER NO. 7 
To F. H. Martell Co. 

Contractor for Wheaton High School 

Owner, The Board of Education of Montgomery County, Maryland. 

Contract dated: October 14, 1952. 

You are hereby instructed, subject to the provisions of the above- 

named contract, to make the following changes therein: extend contract 

completion time by sixty (60) days for delays beyond builder's control, 

i. e., steel delivery delay, iron shopmen's strike, concrete strike, as 

outlined in architect's letter of July 13, 1953, and to add to the contract, 

in accordance with the contract, the sum of - 0 - Dollars 9 ). 

There will be an extension of 60 calendar days for completion. 

Amount of Original Contract as Re- 

Contract Total Additions Total Deductions vised to Date 

$2, 541, 600. 00 $12,165. 00 $20,039. 00 $2, 533, 726.00 

BOARD OF EDUCATION OF MONTGOMERY 
COUNTY, MD. (Owner) 

By H. Stanley Stine 

President 

Attest: 

Forbes H. Norris, 

Secretary Accepted: William Sims, Treasurer 

Approved: (Contractor) 

Ronalds. Sensemai* 

Architect. 
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Plaintiffs Exhibit No. 9 (Cont'd) 

June 8. 1953 

i 7 

Mr. Ronalds. Senseman 
327 Carroll Street, 

Takoma Park 12, D. C. 

RE - Wheaton High School, Extension of Time 
Dear Sir: 

We request an extension of time to our contract on the Wheaton High 
School in the amount of 90 days. The following is a list of delays encoun¬ 
tered on this job. 

1. Steel Joist . We definitely scheduled with the Bethlehem Steel 
Company delivery of steel joist for May 1st. However, as a result of 
shortages at their plant the joist were actually delivered May 25th for a 
delay of 24 days. 

2. Unusual Inclement Weather . We have forwarded our breakdown 
in a previous letter for the time lost due to the unusual rainy weather for 
this time of year. 

3. Miscellaneous Iron Shopmens Strike . These men went out 
May 4th and returned to work May 26th for a delay of 22 days. 

4. Concrete Strike. The transit mix truck drivers went out on 
strike Friday, May 29th and returned to work June 8th for a delay of 10 
days. 

5. Fill in the Court . We have been after the F. O. Day Company 
to obtain the required fill for the interior court for a period of at least 
three weeks. As of the writing of this letter this work has at last been 
done but the delay in actually filling the court has caused us a delay in 
our masonry work of at least 21 days. 

The total number of delays is 109 days. As some of these are run¬ 
ning concurrently we ask for a total extension of only 90 days which we 
feel to be reasonable and accurate. 

Your earliest attention in this matter will be greatly appreciated. 

Very truly yours, 

F. H. Martell Co., Inc., 

By: HughD. Logsdon 


HL/p 
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Plaintiffs Exhibit No. 9 (Cont'd) 

May 27, 1953 

Mr. Ronalds. Senseman 
327 Carroll Street, N. W. 

Takoma Park 12, D. C. 

RE - Wheaton High School 
Extension of Time 

Dear Sir: 

We are requesting an extension to our contract time in the amount 
of 32 days for weather conditions beyond our control. 

We have received the following information from the Weather Bu¬ 
reau that the precipitation to date for the year 1953 was 11.96 inches, 
or above normal. Approximately one-half of that, 5.05 indies, was 
accounted for in the month of May alone. 

Our job records disclose that we have lost 32 working days since the 
first of the year. We particularly would like to note the fact that it has 
rained heavily practically every weekend and this of course results in 
our having to pump and otherwise clean up the job before we can go ahead 
on Monday and Tuesday. 

Your early consideration in this matter will be greatly appreciated. 

Very truly yours, 

• 

F. H, MARTELL, CO., INC. 

BY: 

Hugh D. Logsdon 

HL/p 

cc - Job 

R. Brown 
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Defendant's Exhibit No. 1. 

[Filed April 25, 1956] 

December 9, 1953 

F. H. Martell Company 
4000 Chesapeake Street, N. W. 

Washington, D. C. 

Re: Wheaton Senior High School 

Gentlemen: 

We have received the minutes of the last progress meeting held at 
the Wheaton Senior High School on December 7, 1953, and note that your 
firm has been given an extension of time to January 14, 1954. 

The original contract for the completion date was to have been Oc¬ 
tober 13, 1953. This concern would have been completed with our work 
had the other trades not interfered with our progress. We have had to 
run temporary heat from October 13, 1953 - on. Had the building been 
completed as per schedule, we would have had no expense for labor and 
oil for the temporary heat; we would also had been spared the expense of 
additional labor and supervision fromOctober 13, 1953 on. In computing 
our bid, no temporary heat was figured due to the fact that we relied on 
the contract for the job completion by October 13, 1953. 

We shall present a claim for damages suffered for oil consumption and 
labor at the time of the job completion. We are bringing this to your atten¬ 
tion at this time, in order that you may take it up with the trades that caused 
the delays. The minutes of the progress meeting clearly indicates which 
trades are to blame. 

Very truly yours, 

W. FRANK WARNER COMPANY 
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Defendant's Exhibit No. 2 
[Filed April 25, 1956] 

February 11, 1954 

F. H. Martell Company 
4000 Chesapeake Street, N. W. 

Washington, D. C. 

RE: Wheaton Senior High School 
Gentlemen: 

We feel this job is being unduly prolonged due to the extensions of 
time allowed you since the original contract completion date of October 
13, 1953. From information received, we understand that the School Board 
is in no hurry to accept the school, due to lack of equipment to furnish it, 
and therefore has been very lenient in the granting of these time exten¬ 
sions. 

Maintaining help for the purpose of temporary heat has put a serious 
burden upon us. We are therefore serving notice to you that we will not 
be able to keep the temporary heat men on the job after this week. 

Very truly yours, 

W. FRANK WARNER COMPANY 


Defendant's Exhibit No. 3 

[Filed April 25, 1956] 

February 12, 1954 

W. Frank Warner Company 
3110 M Street, N.W. 

Washington, D. C. 

RE - Wheaton High School 

Gentlemen: 

We acknowledge receipt of your letter of February 11, 1954, regard¬ 
ing temporary heat on the above referenced project. 


* 
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We wish to go on record that we expect you to comply with contract 
requirements the same as we must live up to our contract with the Board 
oi Education. 

We will, however, attempt to obtain an extra from the Board of 
Education for additional costs incurred by you for temporary heat. If you 
wish us to do this please submit a reasonable itemized breakdown of costs 
incurred which can be substantiated if necessary. 

This letter is not to be construed as relieving you of responsibility 
<f complying with all requirements of your contract. 

Very truly yours, 

F. H. MARTELLCO., INC. 

By: /s/ William Sims 

WS/p 


Defendant's Exhibit No. 7 

[Filed April 25, 1956] 

February 4, 1954 

F. H. Martell Co., Inc. 

4000 Chesapeake St., N. W. 

Washington, D. C. 

Re: Wheaton High School 

Subject: Cost Estimate No. 68 

Gentlemen: 

We refer you to your cost estimate No. 68 in the amount of One 
Thousand Eight Hundred Thirty ($1,830. 00) Dollars for exterior trench 
work done by your mechanical sub-contractor, W. Frank Warner Com¬ 
pany. 

We enclose the report of our site engineer, Mr. Samuel Wolf, re¬ 
garding this matter and this office agrees with his opinion as clearly 
covered in the specification. 
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The claim for extra payment is not justified and does not meet with 
our approval. 

Sincerely yours, 

/s/ Ronald S. Senseman, A.LA. 

EWA/mr 

(Received F. H. Mar tell Co., Feb. 8, 1954) 


January 30, 1954 

Mr. Ronald S. Senseman 
327 Carroll Street, N. W. 

Takoma Park 12, Wash. D. C. 

Subject: Wheaton High School 

Dear Sir: 

This concerns the Warner Company's claim for extra payment in 
connection with excavation of work encountered in trenching for installa¬ 
tion of storm drains. The claim is based on the specification page 36-2 
paragraph (H) relating to latent soil conditions encountered in the work. 
The following specification provisions are related: 
page 36-2 

(E) Material to be excavated shall be non-classified and shall in¬ 
clude all earth or other materials encountered in trenching operations 
specified herein. 

(F) Blasting shall be subject to Architect's written consent and ap¬ 
proval of method. 

(G) Third sentence - Excavate rock or other hard material- 

(H) Should latent soil conditions, other than hard material as re¬ 
ferred to above, necessitate special supports for piping and/or appurten¬ 
ances, including the removal of unsuitable material and refilling with 
gravel or other material —-— 

A ledge of hard rock was encountered in a portion of the trench be¬ 
tween MH - S - 3 and MH - S - 2 which could not be removed by the truck 
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shovel employed in the trenching and compressed-air drilling equipment 
was utilized in removal of the rock. The extent of the hard rock removal 
may or may not have been recorded by the School Board inspector. The 
claim, incidentally, is not accompanied by an itemization of the work in¬ 
volved nor by any copy of any instructions having been given the Contractor 
as asserted in the Warner letter to the General Contractor. We have no 
knowledge of any such instructions being given the Warner Company. 

The foregoing excerpts from the specifications indicate that provi¬ 
sions for latent soil conditions do not apply to presence of rock. 

Consideration of the contractor’s claim in the light of the foregoing 
provisions of the specification leads to the conclusion that the Contractor’s 
claim should be rejected and it is so recommended. 

i Very truly yours, 

/s/ Samuel Wolf 

SW/LRW 


Defendant’s Exhibit No. 9 

[Filed April 25, 1956] 

| WHEATON HIGH SCHOOL 

Montgomery County, Maryland 

PROGRESS MEETING 


The regular monthly meeting took place at 8:30 a. m. on March 2, 
1953 between the builder, the inspectors, sub-contractors, the engineers 
and the architect at the job site of the Wheaton High School, Wheaton, 
Montgomery County, Maryland for the purpose of having a progress meet¬ 
ing. 

* * * * * * * 


The job was begun October 14, 1952, the completion date is October 
14, 1953 and at present the job is progressing on schedule . 


* 
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Defendants Exhibit No. 9 (Cont’d) 

WHEATON HIGH SCHOOL 
Montgomery County, Maryland 
(May Meeting) 

PROGRESS MEETING 

The regular monthly meeting took place on the morning of May 4, 1953 
****** * 

The progress of the job is satisfactory and the completion date of Octo¬ 
ber 14, 1953 is still possible in spite of untimely spring rains during the pour¬ 
ing of concrete. 

WHEATON HIGH SCHOOL 
Montgomery County, Maryland 
(June Meeting) 

PROGRESS MEETING 

The regular monthly meeting took place on the morning of June 1, 1953 
******* 

With the job running smoothly and no serious problems raised by the 
sub-contractors, the meeting was adjourned. 

WHEATON HIGH SCHOOL 
Montgomery County, Maryland 

PROGRESS MEETING 

The regular monthly meeting took place on the morning of October 5, 
1953 at the job site of the Wheaton High School, Wheaton, Montgomery County, 
Maryland for the purpose of having a progress meeting . * * * 

It was called to the attention of the masonry contractor that he was not 
cooperating fully and that many areas in the building were not even being 
worked on and those being worked on should use more masons, particularly 
the terra cotta work at stairways and all masonry in the music wing. 

After considerable discussion the masonry sub-contractor stated that 
he was not retarding job progress, that he was the one being held up by other 
trades, that he had sufficient masons on the job, that he would employ two 
new men instead of the six requested by the general contractor and that he 
expected to have all his work completed in one week. 
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The job superintendent expressed his dissatisfaction with the masonry 
subcontractors broken promises and lack of cooperation, demanded more 
action and pointed out many places in the building where masons should be 
working. 

The subcontractors for lathers, plasterers and acoustical ceilings were 
urged to employ more men and to speed up their work. 

The heating subcontractor agreed that no other trades were holding him 
up except in minor cases and that all convectors and unit heaters could be in¬ 
stalled immediately throughout the building in readiness for firing up the 
boilers. It was agreed that all heating could be finished up this month and the 
heating plant put in temporary operation in about a week. * * * 

WHEATON HIGH SCHOOL 
Montgomery County, Maryland 

PROGRESS MEETING 

The regular monthly meeting took place on the morning of December 7, 

1953 * * * 

MINUTES OF THE MEETING: * * * 

The general contractor was reminded that he was to maintain heat in 

the building at all times as required by the specification for the various trades. 
******* 

Since the last progress meeting another time extension of thirty (30) days 
has been granted the general contractor and the completion date is now Jan- 
lary 14, 1954. 

WHEATON HIGH SCHOOL 
Montgomery County, Maryland 

PROGRESS MEETING 

The regular monthly meeting took place on the morning of January 4, 

1954 * * * 

The plumbing and heating subcontractor reported that his work was 
substantially completed except for pipe covering of some heat lines which 
was still in progress. 

******* 


l 
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WHEA TON HIGH SCHOOL 
Montgomery County, Maryland 

PROGRESS MEETING 

The regular monthly meeting took place on the morning of November 
2, 1953 at the job site of the Wheaton High School, Wheaton, Maryland, 

Montgomery County, for the purpose of having: a progress meeting. 

******* 

The original completion date was set for October 14, 1953 and with 
approval of a sixty (60) day extension in time already having been granted, 
the new completion date is now December 14, 1953. The lather's strike is 
still in progress and with this situation entirely beyond the general con¬ 
tractor 1 s control, the architect's office has been advised by the builder, 
that another request for an extension of time may be expected depending upon 
the number of days the lathers remain on strike and the retarding effect it 
may have on all other trades. 
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APPELLEE'S STATEMENT 
OF QUESTIONS PRESENTED 


In the opinion of the appellee, the only questions 
presented are whether or not the clear and unambiguous 
provisions of a building contract and the specifications 
thereto should be followed, as did the Court below, con¬ 
cerning damages for delay, furnishing temporary heat 
and subsurface soil conditions. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,320 

CARLYLE F. WARNER, t/a 
W. Frank Warner Co., 

Appellant 

v. 

F. H. MARTELL CO., INC., 

Appellee 


APPEAL FROM THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 

Appellant’s statement of facts is substantially correct; however, 
some inaccuracies and/or omissions do appear, particularly as to what 
caused delays on the job and when appellant’s work was completed. Ap¬ 
pellant’s work was not completed until the week ending January 24 (J. A. 
37) and not December, 1953. Plaintiffs Exhibit No. 9 (J. A. 72-76) 
shows the delays on the job were attributable to several factors beyond 
the control of appellee and did not occur as a result of the death of Mr. 
Martell. 
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SUMMARY OF ARGUMENT 

The Court below properly determined that under the provisions 
of the building contract entered into between the parties and the spe¬ 
cifications made a part thereof that appellant obligated himself to fur¬ 
nish temporary heat, was not entitled to recovery of expenditures made 
therefor because the job was delayed for reasons beyond the control of 
appellee, and that he was not entitled to recover for extra expense re¬ 
sulting when he encountered rocky sub-soil condition. 


ARGUMENT 

1. Temporary Heat . 

Appellant, in effect, is requesting this Court to relieve him from 
the unambiguous obligations of his contract and he predicates this request 
upon the theory only that there was an undue delay in completing the 
building. 

Under the contract and specifications, appellant undertook to fur¬ 
nish temporary heat to the building as follows: 

4. Temporary Heat (J. A. 69) 

A. Contractor shall provide at his own expense 
temporary heat as necessary to protect all work and 
materials against injury from dampness and cold and 
to dry out buildings. Fuel, equipment and method of 
heating shall be satisfactory to Architect. See re¬ 
quirements in detail specifications for temperatures 
to be maintained for application of work under the 
various trades. 

45. Temporary Heat (J. A. 71) 

(A.) Provide temporary heat from the heating 
plant as soon as it can be placed in operation for 
this purpose. Provide used radiation or other sec¬ 
ond hand used pipework or other means available to 
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the extent of furnishing about 1/3 of the amount of 
heating surfaces as shown on drawings at points as 
shall be designated. Old trap and valves used for 
this temporary work shall not be reused. The con¬ 
densate shall be passed direct to the sewer. Set 
temporary radiators away from walls to permit easy 
access to all surfaces. 

(B.) All cost of material and labor to provide 
temporary heat shall be included in this contract. 

In spite of the foregoing clearly expressed provisions of his agree¬ 
ment, the appellant would have us believe that all that was meant in the 
requirement of furnishing temporary heat was "to fill the tanks with oil 
and to run them a short time as a testing." In this connection it is inter¬ 
esting to note three aspects of the evidence; namely, the total cost of 
furnishing the temporary heat, i.e. the amounts expended by appellant 
and appellee was approximately $15,000.00, that appellant made no 
allowance in his bid to cover the cost of temporary heat (J. A. 24) and, 
finally, of fourteen bids submitted for the plumbing and heating contract 
(J. A. 56), awarded to appellant, the average bid was $15,000.00 higher 
than that of appellant, just the amount required to furnish the temporary 
heat. 


An examination of the evidence clearly indicates that any delay on 
the job was not attributable to appellee and the Court below found this as 
a matter of fact. 

As is pointed out in appellants brief, the contract between the par¬ 
ties prohibits the recovery of damages for delay (J. A. 62-68) and limits 
the rights of subcontractors to extensions of time for completion of 
their work. These are standard provisions in construction contracts 
and have uniformily been upheld by the courts in all jurisdictions. 

Appellant, in support of his position on the question of delay, strong 
ly relies on Newton Co . v. Craig, 232 N.Y. 125, 133 N.E. 419, and 
Byrne v. School District , 7 Wash. (2d) 20, 108 P(2d) 791, both of which 
are clearly distinguishable from our case and not in point. In the first 
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case, the school board arbitrarily made delays for five years, at a 
time schools were needed, and when the contractor finally refused to 
submit to the delays longer or to proceed with the work, it was held that 
such delays amounted to abandonment of the contract. In the second 
case, the contract [contained no express provision against the remedy 
sought, damages for delay; to the contrary, a clause in that contract 
made provision for damages. 

In Goss v. Northern Pacific Hospital Assn. , 50 Wash. 236, 96 
Pac. 1078, cited in the Byrne case, supra, relied upon by appellant, the 
contract provided that the only remedy for delay should be an extension 
of time. The Court stated the rule as follows: 

"It seems to us that this conclusion is sound. 

For conditions which arise in the execution of a con¬ 
tract and for which the contract itself makes no pro¬ 
vision, the courts are at liberty to apply the ordinary 
legal remedies when these conditions become a sub¬ 
ject of controversy between the contractors; but where 
the probability of the happening of the condition has been 
foreseen and a remedy is provided for its happening, the 
presumption is that the parties intended the prescribed 
remedy as the sole remedy for the condition, and this 
presumption is controlling where there is nothing in 
the contract itself or in the conditions surrounding its 
execution that necessitates a different conclusion . . . 

We see nothing that works against the conclusiveness 
of the presumption. The contract was an ordinary build¬ 
ing contract, in which the parties undertook to put in 
writing all of their rights and liabilities thereunder. It 
provided for every condition that could arise in its ex¬ 
ecution, leaving nothing to surmise or inference, and 
we think it must be held to contain the entire agree¬ 
ment. " 

The same rule has been generally applied in other jurisdictions, 
as in Cornell Co . v. Schuylkill County , (CCA 3) 222 F 876, where, the 
court also held, as an answer to the contention of the appellant in the 
case at bar, (Br. p. 14) that there is an implied obligation of the appel¬ 
lee to pay damages for delay. 
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"The cases cited by the plaintiff in support of 
its contention that the contract contains an impli¬ 
cation that the defendant should keep the building so 
advanced in its construction as to cause no delay to 
the plaintiff are principally cases in which the delays 
complained of were the delays of the owner himself, 
or of his architect as his agent, and in which die 
actions were based upon the failure by the owner to 
do the things which the owner was obliged to do, and 
not the failure of the owner to compel others to do the 
things which others had undertaken to do." 

On the same point, in which the court followed the general rule as 
to delay in the cases above cited, Hansen v. Co veil, 218 Cal. 622, 24 
P (2d) 772, it was held: 

"The obvious purpose of providing for the exten¬ 
sion of time is to prevent the operation of another 
clause in the contract which made the contractors 
liable to the owner at the rate of $25 per day for each 
day the completion of the building was delayed beyond 
the contract period." 

The Supreme Court has frequently passed on the question, as in 
Chouteau v. U.S. , 95 U.S. 61, 24 L.ed. 371, where it held: 

"It is very clear that both parties contemplated 
the probability that the work would not be completed 
at the precise period of eight months from the date 
of the contract. They also contemplated that changes 
would be made in the construction of the battery . . . 

But we are very clear that without any such provision 
he must be held to have taken the risk of the prices of 
the labor and materials which he was boind to furnish, 
as every other contractor does who agrees to do a 
specified job at a fixed price. It is one of the elements 
which he takes into account when he makes his bargain, 
and he cannot expect the other party to guaranty him 
against unfavorable changes in those prices.” 

U.S. v. Gleason, 175 U.S. 588, 44 L.ed. 284, as to the construc¬ 
tion of the clause providing for extension of time: 
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"While we are to determine the legal import of 
these provisions according to their own terms, it 
may be well to briefly recall certain well-settled 
rules in this branch of the law. One is that if a party 
by his contract charges himself with an obligation to 
be performed, he must make it good, unless his per¬ 
formance is rendered impossible by the act of God, 
the law, or the other party. Difficulties, even if un¬ 
foreseen, will not excuse him. If parties have made 
no provision for a dispensation, the rule of law gives 
none, nor, in such circumstances, can equity inter¬ 
pose. ” 

The same application of the rule was made in the following cases: 
U.S. v. Rice , 317 U.S. 60, 87 L.ed. 53; Wells Bros, v. U.S. , 254 U.S. 
83, 65 L.ed. 148; and Crook Co. v. U.S., 270 U.S. 4, 70 L.ed. 439, 
in which other cases are annotated. 

2. Claim for extra for encountering rocky sub-surface . 

Appellant again requests this Court to grant him relief from costs 
resulting from his own mistake. He asks this question, "Did the require¬ 
ment that the appellant examine the site mean that he must take test bor¬ 
ings of his own, . . . ? " A reading of the contract and specifications 
clearly indicates an affirmative answer. He was expected to visit the 
site and inform himself of all conditions (J. A. 68) and his failure to do 
so would not relieve him from performance of his work without additional 
cost to the owner. The specifications also provide (J. A. 69): "Bidders 
are expected to examine the site and the record of investigations and then 
decide for themselves the character of materials to be encountered. The 
Board of Education will not assume responsibility for variations of sub¬ 
soil quality or condition at locations other than places shown and at time 
investigation was made. n 

The evidence shows that the test borings were made by the archi¬ 
tect's site engineer (J. A. 80-82) and completely fails to indicate that the 
appellee had knowledge of conditions other than indicated by the drawings; 
there is no charge of fraud or misrepresentation against the appellee in 
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withholding special information from appellant. A reading of another 
portion of the contract indicates the parties anticipated the possibility 
of encountering hard rock, for under t1 Storm Drain System” (J. A. 70), 
the following provision is found: "(e) Material to be excavated shall 
be non-class if ied and shall include all earth or other materials ...” 
and "(g) .... Excavate rock or other hard material to at least 4 inches 
below the pipe . . ." 

Appellee did attempt to get the extra cost of excavating for die ap¬ 
pellant (J. A. 79), but warned him that the attempt was not to be construed 
as relieving him of the conditions of his contract. In this connection, it 
should be noted that appellee received no extra compensation from the 
school board owner as a result of the appellant’s failure to make a full 
investigation of the site as he was obligated to do and appellee should 
not be penalized for that failure. 

The cases cited by appellant in support of his theory on this ques¬ 
tion are not in point, for they deal with situations where there were de¬ 
ceptive representations or a withholding of knowledge as to the materials 
to be encountered or a warranty as to what was to be expected. 

Appellant indicates in his brief adiificulty in finding authority in 
point; however, Simpson v . United States, 172 U.S. 372, 43 L.ed. 482, 
is directly in point and the Court held: 

tf We look in vain for any statement or agree¬ 
ment or even intimation that any warranty, express 
or implied, in favor of the contractors was entered 
into concerning the character of the underlying soil. ” 

To both of the points raised by appellant, the words of our highest 
court, in Brawley v. United States, 96 U.S. 168, 24 L.ed. 622, would 
apply: 
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"The written contract merged all previous nego¬ 
tiations, and is presumed, in law, to express the final 
understanding of the parties. If the contract did not 
express the true agreement, it was the claimant’s 
folly to have signed it." 


CONCLUSION 

It is respectfully submitted that the findings of fact and conclusions 
of law of the Court below were correct and that the judgment should be 
affirmed. 


Stephen G. Ingham 

626 Southern Building 
Washington 5, D. C. 

Attorney for Appellee 












